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INTRODUCTION1

 

Over the last decades, Latin America has witnessed several armed con-
flicts, authoritarian regimes and dictatorships that have left a great num-
ber of victims of serious human rights violations, war crimes and crimes 
against humanity committed by State agents or individuals acting with 
or without the authorization, support or acquiescence of public servants. 
For many years, those responsible for committing these crimes enjoyed 
a high level of impunity. Nevertheless, the institutions, policies, as well 
as informal agreements from different social strata and the internation-
al community have increasingly given way to the victims’ demands for
justice. 

The obstacles and challenges that have arisen along the way in the quest 
for justice in these Latin American countries have been immense, such as 
amnesty laws, intimidation and threats, litigation abuses and lack of re-
sources, to name a few. However, thanks to some articulated strategies, 
such as the unprecedented judicial creativity of lawyers and activists, and, 
above all, the tenacity and perseverance of survivors, court rulings have 
been issued, a recovery of certain historical memory has been enabled 
and important steps towards the achievement of truth and justice have 
been taken. Based on the analysis of events occurred in these countries, 
this book intends to contribute to the continued fight against impunity in 
other countries and regions in the world that tackle this challenge. 

Countries such as Argentina, Chile, Colombia, Guatemala and Peru are 
highly relevant for having implemented legislation, policies and mecha-
nisms that have allowed their societies to begin to comprehend the mag-

1  The authors appreciate the work of Natalia Baez Zamudio, Naomi Wilhurst, Hannah 
Töpler, Jared Green, Isabel del Toro, Olivier Keller for the help in the review of the 
translation of the text. 
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nitude of crimes committed during authoritarian or dictatorial regimes or 
armed conflicts. In most of the cases, the transition from a system that 
granted impunity to a system that was able to prosecute those respon-
sible for committing gross human rights violations came into existence 
due to the establishment of popular representation and the rearrange-
ment of power distributions as well as the renewal of the justice systems. 
The Colombian case is different since the proceedings and trials initiated 
when the armed conflict was still ongoing. 

In fact, these changes paved the way for the prosecution, trial and sen-
tencing of those responsible for committing atrocious crimes, including 
high commands, and in some cases the execution of trials years after 
the perpetration of the crimes. The cases of Argentina, Chile, Colom-
bia, Guatemala and Peru demonstrate the importance of confronting 
impunity with great determination and from different fronts, including 
the political, social and legal spheres of the problem.

The texts included in this publication show that these countries share 
various strategies and determining factors that enable to break the sys-
tems that granted impunity. 

One of these factors is the leading role of victims and civil society organi-
zations in the fight against impunity. Survivor organizations, family mem-
bers, human rights organizations and the church itself have shown an im-
pressive perseverance in the face of countless challenges during armed 
conflicts, authoritarian regimes and dictatorships, but also during demo-
cratic transitions. For example, human rights organizations gathered the 
testimonies of survivors of torture and enforced disappearances, along 
with those of the family members of extrajudicial execution victims. As 
a result of the documentation made during the investigations and trials, 
these testimonies became decisive evidence in order to determine the 
responsibility of perpetrators even decades after the events occurred. 

Similarly, the testimonies collected by human rights organizations proved 
to be essential for the construction of collective memory, as they have 
been integrated into the analysis of truth commissions and other efforts 
to recover the historical memory in different countries. 
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The commitment of civil society organizations with a gender perspective 
and the recognition of the rights of women manifested in the accompa-
niment to the victims of sexual violence should be particularly empha-
sized. As a result of adequate psychosocial accompaniment, the partic-
ipation of victims in the criminal proceedings was achieved, and crimes 
that had often remained unreported for cultural reasons were exposed. 
For instance, numerous paradigmatic condemnatory sentences of sexual 
crimes committed during the internal armed conflict in Guatemala were 
issued in 2006, thanks to the courage of the victims, the technical and 
professional capacity of their legal representatives, and psychosocial 
support, and the unbiased work of public prosecutors. 

The international community, including non-governmental organizations 
and human rights mechanisms, played a crucial role in strengthening 
national strategies to combat impunity. The role of the Inter-American 
Commission on Human Rights and the Inter-American Court of Human 
Rights was decisive in confirming the existence of serious human rights 
violations and detecting policies that violated human rights or engen-
dered the commission of war crimes and crimes against humanity. Their 
contributions undoubtedly provided momentum and led to the prosecu-
tion/trial of those responsible for the commission of serious human rights 
violations years later, war crimes or crimes against humanity, including 
high commands. The Inter-American case law has been extremely im-
portant in breaking down of barriers in the access to justice. For instance, 
the law enable the invalidity of amnesty laws, preventing the fraudulent 
application of the principle of res judicata to avoid prosecution of those 
responsible, and lifting and the application of the statute of limitations. 

The creation of mechanisms that deal with the impunity of human rights 
violations gave birth to other relevant experiences in the region. These 
mechanisms form part of law enforcement and justice institutions that 
have been responsible for the analysis of criminal contexts in order to 
identify patterns in the commission of serious human rights violations, 
some of which were perpetrated with international cooperation. Exam-
ples of such mechanisms include, for instance, the offices of the Prose-
cutor, courts or other specialized agencies created in different countries, 
such as; the Office of the Public Prosecutor for Crimes against Humanity, 
the judges with preferential dedication to hear cases of human rights vi-
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olations during the dictatorship in Argentina, the Human Rights Program 
of the Ministry of the Interior in Chile, the National Analysis and Context 
Unit and the specialized courts to hear crimes against unionized workers 
in Colombia, and the Special Cases Unit of the Internal Armed Conflict 
and the International Commission against Impunity, both in Guatemala. 
All these strategies have been helpful in prioritizing cases and establish-
ing criminal contexts that allow the prosecution and sentencing of high 
commands and intellectual authors of crimes in various forms of author-
ship and criminal participation. 

This study strives to compile and preserve knowledge, along with the 
lessons and good practices learned in order to face the challenge of im-
punity that Argentina, Chile, Colombia, Guatemala and Peru have been 
faced with. We hope this collective learning might serve other countries 
and regions facing similar conditions and contexts to shape their re-
spective policies in order to address the justice needs of the population 
affected by dictatorships, authoritarian regimes or abuses committed 
during armed conflicts. 

In Mexico, some of the lessons learned in these countries could be valu-
able for the design of policies aimed at eradicating impunity of serious 
crimes committed in recent years, within the context of the security poli-
cy to combat drug trafficking, also known as the War on drugs. 

Lessons Mexico could learn from
On December 11, 2006, former President Felipe Calderón launched a 
security strategy to combat drug trafficking and organized crime, which 
included the militarization of public security in its action plan. This strate-
gy has led to the escalation of violence in the country, creating a context 
where organized crime groups, military authorities and state institutions 
have been responsible for the commission of serious crimes against hu-
manity such as arbitrary executions, enforced disappearances and tor-
ture. (osji, 2016, fidh, 2017).

Violent homicides, torture and enforced disappearances have occurred 
in alarming proportions in Mexico in the past decade. A total of 20,525 
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homicides were registered in Mexico in 2015. This represents one of the 
highest homicide rates in Latin America, meaning that in 2015, 17 homi-
cides were committed per 100 thousand inhabitants at a national level. 
From 2007 to 2010, Mexico was the country with the highest growth rate 
of intentional homicides (inegi, 2016). According to recommendations of 
the National Commission of Human Rights (cndh), between December 
1st, 2006, and March 31, 2017, the country registered 338 victims of 
murders committed by public servants within a total of 77 recommenda-
tions (cmdpdh, 2017). 

Mexico’s 2017 peace index, elaborated by the Institute for Economy and 
Peace (iep, 2017: 2), shows that peace deteriorated by 4.3% in 2016. This 
is partly due to the “18% increase of the homicide rate and the grow-
ing use and greater availability of firearms which reduced the degree of 
peace.” 

By the end of March 2017, the National Registry of Missing and Disap-
peared Persons (segob, 2017) recorded a total of 30,942 persons report-
ed as missing, and the National Human Rights Commission (cndh) issued 
at least 42 recommendations documenting temporary or permanent en-
forced disappearances (cmdph, 2017). 

The Office of the Attorney General (2017) carried out 5,910 criminal in-
vestigations related to torture, and the Federal Judiciary Council (2017) 
reported a total of eight condemnatory sentences and two acquittals for 
this crime. In addition, the Attorney General’s Office registered at least 
6,262 criminal torture investigations.1 

According to the cndh (2017), 7,869 complaints were issued between 2006 
and June 15, 2017, in which the Office of the Attorney General, the Ministry 
of Public Security (now segob), and the Ministry of the Navy and the Min-
istry of Defense were assigned the responsibility for committing acts of tor-
ture and/or cruel, inhuman or degrading treatment. Moreover, the Commis-
sion has also issued 144 recommendations that deal with torture incidents 
that occurred within the time frame of the war on drugs. (cmdpdh, 2017). 

The current situation of violence reflects a worrying crisis with regards 
to security, corruption and impunity, since crimes committed by state 
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agents and members of criminal groups are interlinked, and sometimes 
both groups act in coalition (fidh, 2017). 
Several international institutions have stressed their concern about the 
high degree of human rights violations in Mexico and the pervasive 
sense of impunity that surrounds these cases. In 2014, the un Special 
Rapporteur described the situation of impunity as a serious problem in 
the country, both individually and within the government system, consid-
ering impunity as a consequence and a cause of homicide and declaring 
that both murders and impunity are widespread in some parts of the 
country (un, 2014a: para. 7, 11, 13). 

The Inter-American Commission of Human Rights, reporting on the human 
rights’ situation in Mexico, acknowledged the critical levels of impunity in 
the country. The report defines the situation of impunity as of structural 
character, with the effect of perpetuating and, in certain cases, encourag-
ing the repetition of serious human rights violations (iachr, 2015). 

The iep (2017: 3) referred to impunity as a major challenge for the country 
and recognized it as a widespread problem in many states, having infil-
trated the police and judicial institutions. 

This situation emphasizes the necessity for a reevaluation of the strate-
gies for breaking the cycle of structural and systematic impunity across 
the country. In order to do so, it is necessary to implement a plan of 
action that strengthens and complements law enforcement and adminis-
tration of justice mechanisms in Mexico. It is thus necessary to consider 
setting up diverse mechanisms that would foster a move towards the 
non-repetition of atrocious crimes (serious human rights violations and 
crimes against humanity) by means of adequate and competent investi-
gations, proceedings and the punishments of those responsible, collect-
ing victims’ testimonies and determining the truth of what occurred in 
previously committed atrocious crimes.

Finally, we have to thank Alejandro Anaya Muñóz, Luis Gonzalez Placen-
cia and Gastón Chiller for their support in the review of the guideline for 
the elaboration of the articles.

José Antonio Guevara Bermúdez
Lucía Guadalupe Chávez Vargas 
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 STRATEGIES AGAINST IMPUNITY 
IN RELATION TO CRIMES OF STATE 

TERRORISM IN ARGENTINA

Authors: Gastón Chillier and Verónica Torras1

THE STATE TERRORISM 

On March 24, 1976, the Argentine armed forces led a coup d’état against 
the constitutional regime of then-President María Estela Martínez de 
Perón, who had taken office in 1974 following the death of former Presi-
dent Juan Domingo Perón, and in whose cabinet she had served as vice 
president. The coup d’état took place in a context of a continuous series 
of military dictatorships and restrictive democracies that were in power 
in Argentina throughout the 20th century. 

Since the beginning of the 1970s, social and political mobilization was 
increasing and repression was becoming more acute: in the years prior 
to the 1976 coup d’état, covert criminal actions by military and police 
intelligence, along with paramilitary organizations such as the “Triple 
A”, caused more than 1,500 victims, many of whom being forcibly 
disappeared. Since March 1976, with the establishment of more than 
500 clandestine detention centers, the dictatorship institutionalized 
and reinforced the use of previously proven repressive means through 
a systematic plan based on kidnapping, torture and enforced disap-
pearance. 

1 The authors would like to thank Marcela Perelman, Research Director of cels, for her 
comments and the final edition of the text. 
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On March 24, the military junta imposed the following measures: it de-
clared the state of siege, began to consider all workplaces and places 
of production as military targets, removed the executive, legislative, na-
tional and provincial powers and resigned from its duties before all the 
federal, provincial and municipal authorities and members of national 
and provincial Courts of Justice. In addition, the judges were declared in 
charge of a temporary commission, and the junta suspended the activity 
of political parties, intervened with the unions and the confederations of 
workers and companies, prohibited the right to strike, annulled collec-
tive labor agreements, introduced the death penalty for crimes of public 
order, and imposed a strict censorship of the press. 

With the so-called Statute for the National Reorganization, placed above 
the Constitution itself, the de facto government, constituted as a military 
junta, assumed the constituent powers, suspended the existence of nu-
merous constitutional rules and sanctioned a series of exceptional mea-
sures that lead to an absolute concentration of power and the expansion 
of the repressive capacity of the State with an unprecedented scope in 
the country. The adopted measures tended to the following objectives: 

a.  To consolidate the entire repressive apparatus under the direc-
tion and leadership of the armed forces, particularly the army, 
which also had the police structure under its command. 

b.    To expand the definition of established crimes by defining very 
high penalties and introducing the death penalty. 

c.  To establish military justice for the investigation, prosecutions 
and punishment of “subversive” crimes, resorting to the effects 
of the so-called stable Special War Councils provided for in arti-
cle 483 of The Code of Military Justice.

d.  To apply powers arising from the state of siege in the most ex-
tensive manner, including the suspension of the right of option.

e.  To control the actions of civil society through different means.

As pointed out in “The doctrine of global parallelism” (cels, 1981) by 
Emilio Mignone and Augusto Conte, two of the founders of the Cen-
ter for Legal and Social Studies (cels), the logic of the repressive action 
was governed by two levels of normativity. The first, being of public 
character, consisted in the set of rules adopted before and after March 
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24, 1976, and was aimed at formally framing the repressive action of 
the military junta. This level of regulation, of an exceptional nature, was 
never used regularly and to all its extent. It functioned as a reinsurance, 
some kind of a latent threat that was never put into action. In contrast, 
the secret measures, which formed the second level of regulation, were 
applied without restrictions since the beginning of the coup d’état and 
outlined the type of political repression applied. 

Since the imposition of the de facto government, thousands of people in 
Argentina suffered systematic violations of fundamental human rights: to 
life, physical and mental integrity, dignity, freedom, due process, identi-
ty, security, work and property, all executed by agents of the State. 

The almost absolute clandestine character of procedures was the main 
feature of the system, which distinguished it from other associated pro-
cedures in Latin America. The detention of people, followed by the en-
forced disappearance, was the key instrument in acting against active 
suspects and dissidents. The situation was accompanied by the refusal 
to acknowledge responsibility. 

The decision to implement this repressive system derived from an ideol-
ogy developed for the defense of interests and privileges that assumed 
the so-called “collective security” as a supreme value, a concept that 
implied the maintenance of the economic and social status quo. But this 
was a large-scale practice of State terrorism: the planned and systematic 
use of terror aimed at silencing dissent and radical political militancy, and 
in turn to discipline society as a whole, in particular the working class, by 
imposing limits on the profits of important sectors of the business elite 
which had accumulated social and political power in the decades before 
the coup d’état. Nowadays, those responsible for this repression in Ar-
gentina are being investigated, and the so-called “national reorganiza-
tion” carried out by the dictatorship radically transformed the country’s 
economic and social structure, severely damaging the income level and 
living conditions of the majority. 
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STRATEGIES OF RESISTANCE AGAINST 
DICTATORSHIP

The human rights movement 
In his text “Human Rights and Society: The Argentine Case” (1991), 
Emilio Mignone points out that: 

“The first level leaders and the bodies of the various sectors of Argenti-
na’s society (religious, political, social, unionist, cultural) adopted a pas-
sive, if not complicit attitude in the face of serious violations of funda-
mental human rights during the military dictatorship that began in 1976. 
It can be said without a doubt that the response of human rights organi-
zations was the starting point of the reaction against this state of affairs. 
(…) Without the existence of these institutions (...) the Argentine history 
would look different. The truth about what happened in that dark period 
of our history would not have been known and the political parties would 
not have felt obliged to take these social demands into account.” 

As a matter of fact, the resistance to dictatorship and the struggle for 
memory, truth and justice in a democracy was led and supported by the 
human rights movement. 

The first human rights organization of the country was the Argentine 
League for the Rights of Man, founded in 1937 by the Communist Party 
as the successor to the International Red Aid and in defense of its mem-
bers, who were imprisoned and tortured by the police. It maintained its 
effectiveness during the last military dictatorship and was an important 
part of the human rights movements. In December 1976, a few months 
before the coup of 1976, the Permanent Assembly for Human Rights 
(APDH) was created within the framework of converging religious, social 
and political leaders but without any representation of the groups to 
which they belonged.  The Assembly focused on receiving complaints, 
counseling relatives on filing habeas corpus petitions and the creation of 
data-filled disappearance files. 
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The Ecumenical Movement for Human Rights (medh) was also founded 
before the coup in February 1976 by a group of Evangelist churches and 
a Catholic Church diocese. Both the apdh and the medh led to the estab-
lishment of subsidiaries within the country.

The Peace and Justice Service (serpaj), a Latin American movement with 
Christian and Gandhian inspiration created in 1974 by Adolfo Pérez 
Esquivel, the 1908 Nobel Peace Prize laureate, accompanied the strug-
gles of Argentine human rights organizations. Subsequently, the Jew-
ish Movement for Human Rights was created but did not endure. 

In 1976, the affected families who visited prisons and public offices 
seeking to know the whereabouts of their loved ones gave origin to the 
Commission of Missing Persons and Prisoners for Political Reasons. At 
the beginning of 1977, as a mere strategy to quell allegations of torture 
and disappearances that had begun to be made public, the Ministry of 
the Interior, located in the Government House in front of Plaza de Mayo, 
announced that it would receive complaints and provide information.

Long lines of relatives were formed afterwards. They began to get to 
know each other and develop discussions until one of the attending 
mothers, Azucena Villaflor De Vicenti2, proposed to the other mothers 
to meet once a week at the same time and go round and round the pyr-
amid of the Plaza de Mayo in order to draw attention of authorities and 
the society in general. The first march took place on Thursday, April 30, 
1977, and since then the meetings were held every Thursday. The Moth-
ers of the Plaza de Mayo, who have become an international symbol of 
the struggle for human rights, were the first to put their bodies in the 
streets to confront dictatorship. 

The Mothers of Plaza de Mayo gave rise to the Grandmothers of Plaza de 
Mayo movement, which began to play an active role in October 1977.  

2 On December 1977, on the same day of the appearance of the first petition pub-
lished in La Nación newspaper denunciating more than a thousand disappearances, 
Azucena Villaflor was kidnapped and still remains missing. Forty-eight hours earlier, a 
group of mothers was detained, all companions of Azucena and other relatives who 
used to gather in a church where they would collect money to make public their pe-
titions public. 
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The grandmothers had as an objective to find their grandchildren, ab-
ducted along with their parents or born in captivity. The appropriation 
of children has no precedent in the history of humanity and is judicially 
considered as a systematic practice of State terrorism, consisting in the 
kidnapping, disappearance and concealment of the identity of children 
of the detainees-disappeared. The Grandmothers estimate that there 
are more than 500 cases of persons who were appropriated and whose 
identity was fabricated, Only 121 of these cases have been clarified. 

The Center for Legal and Social Studies (cels) began operating between 
1978 and 1979. The founders belonged to the apdh and to the Mothers 
of Plaza de Mayo and its main objective was to complement the actions 
of other organizations, mainly those related to the legal defense of the 
victims and the international work. 

The Argentine Movement for Human Rights was mainly composed of 
these eight organizations, and began to be publicly recognized in 1981, 
when it became the most decisive political actor in the struggle against 
the military dictatorship. As Mignone outlined: 

“Up till then the movement only enjoyed support on an international 
level, but the pronouncements of the cidh the Nobel Peace Prize for Ad-
olfo Pérez Esquivel, the discovery of anonymous graves and other similar 
events forced political parties to include the issue in their agendas.”

In October 1982, the movement organized a national march which also 
involved political and trade sectors and became the visible force of so-
cial and political opposition to dictatorship. In April 1983, it managed 
to gather more than two hundred thousand signatures in a petition ad-
dressed to the military government demanding the “living appearance 
of the detainees-disappeared”, the “immediate release of detainees” 
and “trial for those responsible” of human rights violations, while reject-
ing “any kind of amnesty or layer of oblivion.” In June of the same year, 
the movement called for a protest march against the dictatorship’s “Final 
Report”3 – a document supported by the political class with almost no 

3 In April 1983, a year after the defeat of the de facto government in the Malvinas War, 
dictator Reynaldo Benito Bignone presented the “Final Document of the Military 
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restriction – and made a judicial presentation to appeal for violations of 
human rights allegedly performed while on duty. After sanctioning the 
Self Amnesty Law4, it organized its last march before the elections, put-
ting an end to the de facto government and having the adhesion of the 
political parties.

Legal strategy 
During the first years of the dictatorship, human rights organizations re-
ceived complaints by survivors and relatives of victims, and began doc-
umenting cases and creating lists of missing persons. This information 
was made public at the national level in the early stages of the resis-
tance through the filing of habeas corpus petitions and petitions made 
through the media that included lists of detained-disappeared persons. 

At first, the lack of knowledge about the extent of the repression and the 
fate of the detainees limited the presentation of habeas corpus, as it was 
thought it could worsen the situation of the disappeared persons. However, 
and despite the persecution against the signatory lawyers, agencies and 
families used the writ of habeas corpus as a tool of resistance and struggle. 
On the one hand, it was the only available legal action to determine the 
fate of the missing ones. On the other hand, and even when the judicial 
response to this type of presentation was a mere formality, it resulted in 
completion of a bureaucratic record of complaints and obtaining the state 
response. The judges who received habeas corpus petitions requested re-

Junta on the War against Subversion and Terrorism”, which denied the existence of 
Secret places of detention and considered dead those disappeared who were not in 
exile or hiding.

4 On September 23, 1983, the dictator Reynaldo Benito Bignone signed the law 
22,924, called the Self Amnesty Law or law of National Pacification, in an attempt to 
write the epilogue of State Terrorism. The law– which justified the illegal action of the 
Armed Forces by appealing to the decrees signed by Isabel Perón and Ítalo Lúder 
during the constitutional government prior to the coup d’état  – nullified “criminal 
proceedings emerging from crimes committed with a terrorist or subversive purpose, 
from May 25, 1973 to June 17, 1982” and “all acts of a criminal nature carried out on 
the occasion of or in connection with the development of measures to prevent, sup-
press or terminate such terrorist or subversive activities, with no regard to  its nature 
or juridical right damaged”, reaching out to “perpetrators, participants, instigators, 
accomplices or concealers” and also encompassing “related common crimes and 
related military offenses.” 
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ports from the military and State agencies and obtained negative responses 
or rejection of the petitions in limine on a systematic basis 

After the first years of the dictatorship, the aforementioned agencies 
identified a number of legal problems regarding the condition of:

1. those detained and/or disappeared,
2.  those processed by war councils serving sentences in prisons 

with a regime of maximum security,
3.  those put at the disposal of the executive power, many of whom 

had been under such conditions for several years, given the re-
moval of the constitutional clause that would have allowed them 
to choose to leave the country,

4.  those convicted for political crimes committed before the mili-
tary coup and serving a sentence,

5.  those detained and at judges’ disposal due to committing ac-
tions of political resistance against dictatorship,

6.  those detained-disappeared whose evidence of continued exis-
tence in clandestine centers already existed, and

7.  the situation of some institutions whose allegedly complicity in 
crimes of State terrorism could be proven.

The legal work was initially organized around those ideas aiming at erod-
ing the oppressive apparatus of silence and maintaining the dictatorship. 
International solidarity, the testimony of survivors abroad, and especially 
the visit of the Inter-American Commission on Human Rights (iachr) to 
Argentina in 1979, were fundamental to opening up the possibilities of 
litigation at internal level. Alicia Oliveira, who at the time was a lawyer for 
the cels, recalled that at that stage “a revaluation of the legal status was 
being conducted as well as its importance in the fight against the dic-
tatorship, after a period in which it seemed that nothing could be done 
and that the law was of no use.” (cels, 1999). 

The agencies sought to gather and systematize as much evidence as 
possible that could be useful in making complaints and/or in reconstruct-
ing the fate of the detainees-disappeared, as well as proving the exis-
tence of clandestine detention centers or the complicity of state institu-
tions contributing or having contributed to State terrorism. 
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The complaints of the relatives, the elements gathered within the judicial 
files and the denunciations made by the surviving victims before interna-
tional organizations, contributed to the process of reconstruction of the 
events occurred and detection of possible locations of detention centers.  

With the progress of human rights organizations and their public recogni-
tion as areas of access to denied and suppressed justice, these organiza-
tions began to receive complaints from those who had some knowledge 
of possible acts of repression without having been victims. This included, 
for instance, having knowledge of the existence of possible burials of 
disappeared persons in clandestine cemeteries. In such cases, the judi-
cial complaint was made requiring a research to detect the possible fate 
of the victims. In exceptional cases, some judges significantly advanced 
in investigations, especially during the last years of the dictatorship. 

The strategy of bringing the issues to court and discussing the illegal 
structure of the dictatorship led to slow but sustained advances. In prin-
ciple, it resulted in the Judicial Power being held accountable in a formal 
way, and consequently to admitting statements that had initially been 
rejected. In addition, these actions also paved the way for the future: 
both conadep5 and the Trial of the Juntas were nourished by the legal 
work carried out by human rights organizations during the dictatorship. 

International solidarity 

International solidarity also played a fundamental role in the struggle 
against the dictatorship. As the direct impact on the governmental order 
was not likely   for human rights organizations in their early years, some 
sought an international influence through allies and international organi-
zations. Based on information received from local organizations, various 
international entities produced reports on the human rights situation in 
the country shortly after the coup d’état. In November 1976, Amnesty 
International visited Argentina after receiving hundreds of complaints. 
It elaborated a report of the visit in which the increase of political as-

5 The National Commission on the Disappearance of Persons (conadep) 
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sassinations was denounced, with a total record of 15,000 disappeared 
persons. The second report of an international organization was pub-
lished by the Argentine Human Rights Commission (cadhu) in 1977. Ac-
cording to the book Argentina: Process towards Genocide published by 
the cadhu in Madrid in January 1977, Pope Paul VI, the Sub-Commis-
sion on Prevention of Discrimination and Protection of Minorities of the 
United Nations Commission on Human Rights, the High Commissioner 
for Refugees, the Parliamentary Assembly of the Council of Europe, the 
European Parliament, European politicians like Francois Mitterrand, Olof 
Palme and Mario Soares, together with the Government of Mexico, a 
cluster of public persons of Latin American, scientific and cultural figures, 
religious organizations of various faiths, such as the World Council of 
Churches, and numerous trade unions and workers’ organizations from 
various countries, expressed their concern about what was happening in 
Argentina at the time. 

This collaboration was conducive to the denunciation of State terrorism 
and the weakening of the military junta at an international level. Only 
after the human rights community and public opinion had expressed 
their solidarity did the solidarity of the political parties and the unions 
emerge. No government has openly broke or tightened up relations with 
the Argentine Military Junta, until President Jimmy Carter conditioned 
US foreign relations to respect human rights, which was instrumental in 
the accomplishment of the oas mission in 1979. 

The impact of the international collaboration culminated in the visit of 
the iachr in September 1979 and its subsequent report. The organizer 
of this visit was the cels, which was also in charge of providing the infor-
mation that the iachr priorly handled to the representative of the on-site 
visit. Mignone personally approached the Chilean diplomat and univer-
sity professor, Edmundo Vargas Carreño, then in charge of the Executive 
Secretariat of the iachr, with three hundred complaints received by the 
apdh, authenticating the participation of government agents in human 
rights violations. The iachr selected fifty cases whose investigation was 
taken further.  The complaints kept arriving during the mission, and the 
agencies sought to reproduce the documentation work of international 
organizations. According to Mignone, “this approach led to an advance 
in paradigmatic cases and to attributing responsibility of the armed forc-
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es for the detention, abduction, torture and murder of the so-called dis-
appeared” (Mignone, 1991). 

The iachr produced a comprehensive report (oas-iachr, 1980) whose 
publication was prohibited by the Military Junta. Mignone introduced 
the first copies of the report in Argentina, and Carmen Lapacó, founder 
of the same organization, made copies of the report and disseminated 
them clandestinely. The Report of the iachr was finally printed in the 
country in January 1984 by the cels and the Office of Solidarity for Ar-
gentine Exiles (osea) under the title of The Prohibited Report. 

Despite the thorough   international solidarity and collaboration, the Unit-
ed Nations Commission on Human Rights never explicitly denounced 
this situation. Argentina was not regarded as a country where grave and 
systematic human rights violations were committed, nor a Special Rap-
porteur was sent. There were no means to overcome the systematic ob-
struction of justice at the time, however, the first step towards proceed-
ing with   the Argentine case was taken: The Working Group on Enforced 
and Involuntary Disappearances of the Commission on Human Rights 
was formally established. The Group was composed of five independent 
experts with the intention to create the Convention that would engage 
in struggle against this type of crimes against humanity. 

 Recording and systematizing  
of information 

Since the 1976 coup d’état to date, the Argentine armed forces have of-
ficially denied the existence of archives on what they called “the struggle 
against subversion”, also refusing, with a very few exceptions, to coop-
erate by providing any kind of information about the final destination of 
the disappeared persons. 

The testimonies and denunciations of the victims have served as the 
main source of reconstruction of the historical truth. Since the begin-
ning of the dictatorship, human rights bodies have used these testi-
monies and produced and systematized documentation on crimes 
committed under State terrorism on a continuous basis. In the early 
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years, the gathering of information followed an elementary registration 
format to record the complaints made by the relatives by collecting 
the personal data of the victims and the circumstances related to their 
disappearance.  

Over time, the registration was systematized and organized into charts 
containing basic information about the victim: surname, name, nation-
ality, marital status, date of birth, identity document, profession and ad-
dress. About the event occurred: date and place of disappearance, and 
description of the circumstances of the event occurred. About the pro-
cedures carried out following the disappearance; the data of the com-
plainant and his/her link to the victim (Balardini, 2015). 

The methodology of registration and systematization of information was 
often inspired by the models provided by transnational organizations, 
mainly the iachr during its visit in 1979. The organizations also began to 
interpret, or to explain, the facts that came to light and the repressive 
system in general. Their goal was to pinpoint and allocate certain pat-
terns of repression by systematizing methods employed.

Towards the end of the dictatorship, and at the very early stage of com-
puter development in the country, organizations began to use new tech-
nologies to concentrate the information they had in their data centers. 
On September 20, 1983, the Grandmothers of Plaza de Mayo, the apdh, 
the cels, the relatives, the medh and the serpaj created the Technical Com-
mission of Data Collection with the express purpose of “registering, or-
ganizing, processing, and interpreting all the material related to human 
rights violations that occurred during those years.” 

The following were the specific objectives of the Commission: 

a.  Having at hand the documentary elements that represent the 
absolute and liable proof for an adequate examination of all the 
human rights violations that occurred in the country; 

b.  Ensuring that political, social and religious representatives who 
were to be the next stage actors would be allowed to carry out 
an uncomplicated examination of the whole material as a means 
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of strengthening those who are willing to join the will to assert 
responsibilities; 

c.  Fostering the entities in their legitimate aspiration to be an active 
part in the investigation and sanctioning that corresponds to the 
authorities to come. 

The Technical Commission represented a new stage: it brought togeth-
er a total of 5,400 cases of detained-disappeared and introduced the 
systematization of data on those responsible for crimes. In addition, it 
implied a leap with respect to the possibility of processing and crossing 
the information surveyed.

The computerized database was arranged according to: 

1.  a roster which included the generic data of the victim and the 
responsible one, together with the repressive action, and

2.  an archive of news to record changes regarding characteristic 
features of the operation and its extent, relationship with oth-
er participants, testimonies concerning other victims and those 
who committed repressive actions, as well as the circumstances 
surrounding the victims and the responsible ones and their legal 
history.

The term “history” was used to designate the roster and the updated 
archive. A directory including the location of legal and illegal detention 
and a directory with the list of those responsible were added to the orig-
inal structure at a later date. 

The computerization triggered the discovery of various connecting ele-
ments and intersection of relevant data, such as: the common  features 
of the kidnapping or murder; the locations of captivity and of victims 
who were detained; the relation between those involved in detention 
and the surrounding circumstances; the relationships of affinity among 
those involved in perpetration of crimes; the information regarding the 
judges who rejected habeas corpus petitions or the constitutional rem-
edy of amparo; the cases introducing testimonial and/or documentary 
evidence together with  the outcomes they represent; the degree of ac-
countability of those who committed repressive actions, and the fate of 
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military and civilian members of the armed forces and officers potentially 
linked to the commission of coercive actions  (Balardini, 2015). 

The main objective of the Technical Commission was the elaboration of 
report which was to be presented in front of the National Congress.This 
was a favorable circumstance that emerged on the occasion of military 
promotions taking placein the Senate of the Nation on August 2, 1984. 
The Commission then presented a list of 896 soldiers involved in repres-
sive actions, arranged into three categories 

1.  A list of those responsible registered by the Commission, classi-
fied in alphabetical order and according to their affiliation to the 
armed forces. 

2.  The list from the point 1) supplemented by fate and ranking of 
those included

3.  A list of those who were subject to military promotions, ordered 
by military ranking.

4.  Organizing and systematizing the information gathered during 
the dictatorship by the human rights organizations was of strate-
gic importance during the transitional stage that started in De-
cember 1983 and helped to achieve multiple objectives:

 
a.  The human rights organizations gained legitimacy in the pub-

lic sphere as they started to challenge the official version of 
the events occurred during the dictatorship.

b.  It was fundamental on the way to development of strategies to 
discover the truth and pursue justice.

c.  It provided the democratic authorities with a documented and 
confirmed version of the events occurred.

d.  It supplied substantial information necessary for the work of 
the mechanisms of control and democratization of the armed 
and security forces. 

All these organisms enjoyed the outcomes of the work of the human 
rights organizations in their effort to register, systematize and interpret 
the information they gathered during the dictatorship and later in de-
mocracy. 
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THE STRUGGLE FOR TRUTH AND JUSTICE 
DURING THE FIRST YEARS OF DEMOCRACY 

The transition 
The military dictatorship in Argentina came to an end in December 1983 
and with the fall of the regime, the longest period of democratic rule in Ar-
gentine history initiated, still continuing to this day. The overriding factor of 
transition was the defeat of the Argentine armed forces in the war against 
the United Kingdom while disputing over the sovereignty of the Falkland Is-
lands at the South Atlantic. Military, political and diplomatic defeat, togeth-
er with an increasing condemnation from the international community as 
well as domestic opposition, weakened the so-called “military party” which 
prevented it from processing towards the negotiated transition. 

In April 1983, a year after the defeat of the Falklands, the last de facto 
president, Reynaldo Bignone, presented the “Final Report on the War 
against Subversion and Terrorism”, which denied the existence of secret 
places of detention and considered those disappeared who were not in 
exile or in hiding as dead. On September 23, 1983, Bignone signed the 
Law 22.924, called National Pacification Law, also known as the Self-Am-
nesty Law6. 

Both silencing and impunity strategies, unilaterally selected by the armed 
forces, were disputed by human rights organizations and social activists 
that expressed their disagreement to the proposed amnesty law in the 
largest demonstration against the dictatorship ever held in Argentina. 
The presidential candidates Antonio Cafiero (Justicialista Party) and Raúl 
Alfonsín (Radical Party), promised they would join the manifestation but 
did not attend it nor did the labor movement which was justified by the 
fact they were organizing a general strike. 

6 On September 27, 1983, two judges from the capital city, Jorge Torlasco and Guiller-
mo Ledesma, who would later join the Federal Chamber that tried the military juntas, 
declared the unconstitutionality of the Self-Amnesty Law, and declared it null and 
void. 
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The Justicialista Party had announced that it would not accept any con-
ditions requested by the armed forces during the transition, and coined 
the formula “Neither oblivion nor revenge”. Cafiero was defeated in 
the internal primary Peronist elections by Ítalo Lúder who validated the 
Self-Amnesty Law7 and practically obliterated the human rights issues 
from his campaign. 

Au contraire, Alfonsín, who had been a member of the Permanent As-
sembly for Human Rights, spoke out against impunity and strongly em-
phasized the need for justice. Once elected as a candidate by his par-
ty, Alfonsín gave a significant importance to actions in the immediate 
aftermath of the dictatorship and publicly pledged to address serious 
violations of human rights. 

In free elections of December 1983, Alfonsín was elected president of 
the Nation. He payed special attention to two fundamental statements 
related to human rights during his inaugural speech before the Legisla-
tive Assembly: The annulment of the amnesty law that would facilitate 
the legal proceedings against military officials without the effect of ex-
empting them from “being responsible for subversive terrorism”, and 
the decision of the democratic government to clarify “the circumstances 
surrounding the disappeared persons.” 

In compliance with these commitments, the elected president sent a 
bill to Congress to repeal the so-called Self-Amnesty Law, which was a 
progress on the path of justice that led to a historical Trial of the Juntas; 
signed the decrees 157 and 158 (Pavón, 2014) ordering the prosecution 
of the first three military juntas and seven guerrilla leaders respectively; 
and created the National Commission on the Disappearance of Persons 
(conaep).8 

7 Ítalo Lúder pronounced against the amnesty but warned that the law would have 
retroactive effects even if repealed. 

8 The first decree ordered the prosecution of seven leaders of the guerrilla organiza-
tions ERP and Montoneros; and the second decree ordered the prosecution of the 
three military juntas that led the country from the military coup of March 24, 1976, 
until the War of the Falklands. 
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The conadep 
During the 1983 election campaign, a group of organizations had issued 
a document on Human Rights in which nine claims were listed: 

1. nullity of exceptional laws passed during the dictatorship; 
2. dismantling of the repressive apparatus; 
3. ratification of the international human rights covenants; 
4. enhancement of the habeas corpus petitions and the amparo law; 
5. assistance for persons returning from exile; 
6.  appointment of new judges and an investigation establishing ac-

countability for human rights violations committed by members 
of the judiciary during the dictatorship; 

7.  modification of the Code of Military Justice; 
8.  removal of diplomats who endorsed the policy leading to human 

rights violations; 
9.  investigation into the circumstances of abducted or captive-born 

children and annulment of any adoptions that may have taken 
place.

The document concludes with a consideration of the need to establish 
a parliamentary investigative committee that would hold broad powers 
when determining accountability for serious human rights violations and 
that would count with the cooperation and counseling of its signatories. 

Nevertheless, the new constitutional president decided to turn down the 
request for the formation of the parliamentary investigative committee 
despite being aware of the demand for truth emerging from the civil 
society. This was also due to the fact that the ruling party in the National 
Congress held the majority in only one of the chambers. Yet five days 
after assuming the presidency of the Nation, Alfonsín founded a com-
mission composed of eminent persons that is nowadays known as the 
National Commission on the Disappearance of Persons (conadep). 

The following commitments were made upon its creation9: 

9 Presidential Decree no. 187/83, issued on 15 December 1983. CONADEP was com-
posed of 16 members, 10 of whom were selected personally by Alfonsín. These 



30

ARGENTINA

1.  To receive complaints, gather evidence and submit such material 
to the judiciary;

2.  To disclose the fate or whereabouts of the disappeared persons;
3.  To find children who have been abducted from their homes and, 

if possible, present them to child service agencies, organizations 
and courts; 

4.  To inform the judiciary about any attempt to conceal, remove or 
destroy evidence related to the investigation; 

5.  To elaborate a final report with a detailed account of the events 
in question within a period of 180 days (later extended for a fur-
ther 90 days). 

The initial work of the conadep concentrated around the testimonies and 
documents provided to the organizations by the survivors and relatives 
of the victims. In the course of its work, the Commission accumulated 
the findings, deepened the investigation and provided a platform of par-
ticipation for those who witnessed and visited places of detention. The 
work of the conadep gave official character to the information gathered 
by diverse human rights organizations during the dictatorship and grant-
ed social recognition and legal status to the victims. 

After nine months of work, the Commission: 

•	 received 7,000 testimonies;
•	 documented 8,961 cases of missing persons;
•	  interviewed 1,500 survivors who provided a detailed descrip-

tion of the conditions of detention and torture to which they had 
been subjected;

•	  the existence of 365 clandestine detention centers was proven 
and 50 of them were inspected. 

were social actors of public prestige in the country, although not necessarily human 
rights activists. Its members included Ricardo Colombres, a lawyer; Rene Favaloro, 
a surgeon; Hilario Fernandez Long, an engineer; Carlos Gattinoni, a member of the 
evangelical church; Gregorio Klimovsky and Eduardo Rabossi, philosophers; Marshall 
Meyer, a rabbi; Jaime F. de Nevares, a bishop; Magdalena Ruiz Guiñazu, a journalist 
and Ernesto Sábato, a writer. The other six members were to be selected by the Na-
tional Congress.



31

ARGENTINA

The investigation was concluded with a 5,000-page report submitted 
to the President of the Republic. The following recommendations have 
been made:

1.  That the agency that replaces the Commission speed up the pro-
cedures for submitting the documentation collected during the 
investigation that was entrusted to the justice system by the ex-
ecutive power 

2.  That the Judicial Power adequately address the speeding-up of 
investigative procedures and verification of the complaints re-
ceived by the Commission.

3.  That the necessary norms be established so that the children 
and/or relatives of disappeared persons during the repression 
receive economic assistance, scholarships for studies, social care 
and job positions.

4. To establish the norms that aim to: 
•	  Declare the enforced disappearance of persons a crime 

against humanity;
•	  Support the recognition of national and international human 

rights organizations; 
•	  Ensure the compulsory education to promote the study, prac-

tice and diffusion of human rights concepts in the State’s ed-
ucational institutions, whether they are of civil, military or se-
curity character; 

•	  Strengthen and adapt the means of civil justice for the pur-
pose of investigations related to human rights issues;

•	 Repeal all existing repressive legislation. 

The work of the conadep bore results not only due to being of state char-
acter or being comprised of distinct eminent personalities, but its perfor-
mance must also be understood in the light of alliances and joint efforts 
between the human rights movement and the state. The campaigns of 
the human rights movement have been developed along with the work 
of the  conadep, even though the movement’s main objective has been 
the one of bringing the parliamentary commission into existence. 
In order to assist the progress of the investigation and transition, the or-
ganizations declassified their own records; several members of the Per-
manent Assembly for Human Rights and the Ecumenical Movement for 
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Human Rights formed part of the  conadep’s  leadership; other human 
rights bodies built and developed a  cadre of leaders that was organized 
in delegations that  were in charge of receiving complaints in certain 
provinces on behalf of the Commission, or simply lent their seats to the 
representatives of the Commission in places  where provincial govern-
ments did not comply with their tasks. In a like manner, the  conadep 
encouraged the families of the disappeared persons and the members 
of the organizations to testify, it assisted with filling of complaints in 
those places where the Commission did not set up headquarters, and 
it suggested recommendations that were later included in the final 
report. 

The edited version of this Report was later published under the title 
“Never Again” by the University of Buenos Aires Press and was widely 
distributed. The book presented a new understanding of the crimes of 
State terrorism that had been consistently denied and/or justified by its 
perpetrators, thus laying down the State’s responsibility for these crimes. 
This reconstruction of facts was made possible mainly thanks to the tes-
timonies of the survivors and relatives of the disappeared persons. As 
stated by Emilio Crenzel (2008), “both in the investigation of the  conadep 
and in its report, the voice of the state and the voice of the victims and 
human rights movement intermingle and shape, we might say, a shared 
truth about this system of disappearance.” 

The information and understanding of the theoretical model of State ter-
rorism acquired through the work of the Commission created a basis for 
accusations of crimes against humanity and war crimes presented at the 
Trial of the Juntas. This information is relevant in the proceedings taking 
place up till today.  
 
The report has also had a significant impact on the so-called memory 
policies encouraged in Argentina. “Never Again” was incorporated into 
the educational curriculum of schools in order to transmit a sense of the 
past to the new generations and it inspired various museums of memory 
in curating their exhibitions. 

Finally, the conadep report gives continuity to the historical process in 
which truth and justice are considered as mutually reinforcing strategies, 
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set in motion the process of building social memory, and condemned 
the perpetrated crimes at a political level. 

The trial of the military juntas 
In his electoral campaign, President Alfonsín proposed a strategy of lim-
ited criminal prosecution that sought to attribute responsibility to the se-
nior officers of the armed forces and to the heads of the armed political 
organizations. 

His proposal was based on the following basic principles:

1.  The State terrorism and subversive actions must be punished.
2.  The attribution of criminal responsibility must be limited only to 

those who were involved in decision-making and to those who 
exceeded the scope of the power they enjoyed in fulfillment of 
their duties (the principle of due obedience from the Code of 
Military Justice).

3.  The trials must be limited to a given time frame. 
4.  The self-incrimination in the military would strengthen democrat-

ic institutions and avoid an open confrontation with the active 
military personnel. 

Once approved, this proposal was shaped into a series of measures to 
be implemented and proceed legally against the perpetrators of crimes. 
The self-amnesty law was nullified; the decree of prosecution of the first 
three Military Juntas was adopted, accompanied by an additional provi-
sion of decree ordering the trial of seven chiefs of political-military orga-
nizations, and the Code of Military Justice was modified in order to grant 
the Federal Appeals Chambers power to revise, and if necessary, revoke 
decisions previously taken by the military jurisdiction. 

In April 1984, the highest military court and the Supreme Council of the 
Armed Forces (consufa) began to receive testimonies from victims and 
the public. It acted with great delay and failed to meet the deadline for 
issuing sentences set by the Congress. At the end of the second 30-day 
prolongation granted the two institutions sent a report to the Federal 
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Chamber requesting a further prolongation and arguing that the pro-
cedures applied in the so-called struggle against subversion were valid: 
“As a result of the investigation conducted to date, all the decrees, di-
rectives and operational orders that placed restrictions on the activities 
of the military forces related to subversion are exemplary in both content 
and in form”. The Federal Chamber then requested the immediate dis-
patch of this file to the Federal Prosecutor Julio Strassera. 

The judges of the Federal Chamber that tried the military juntas operat-
ed within the jurisdiction of the Judicial Power and were appointed by 
president Alfonsín in 1984. Their political orientation was diverse, encom-
passing radical, liberal and Peronist views. Some of the judges expressed 
themselves against the self-amnesty law prior to the repeal of this law. 

No special courts or tribunals were set up to prosecute members of the 
military juntas involved in human rights violations during the dictatorship, 
nor did judicial officials who did not investigate crimes face legal conse-
quences. The only specific institutional reform that had taken place at this 
stage was the creation of an ad hoc Prosecutor’s Office. Then, the Prosecu-
tor Luis Moreno Ocampo employed an interdisciplinary methodology that 
combined the work of anthropologists with that of accountants, lawyers 
and other professionals, together forming an investigative team. 

Between April 22 and August 14, 1985, the oral hearings of the trial of 
the military juntas were held, in which the accused and the witnesses 
delivered their testimonies. 
In this process, the human rights organizations collaborated with the ju-
diciary power. The cels attorney Alicia Oliveira commented on their par-
ticipation: “We provided all the necessary documentation and training, 
we supervised the course of action and we provided all of the available 
evidence. (…) If we didn’t reach a satisfactory outcome, we complained.  
Providing the appropriate documentation is imperative for obtaining ac-
ceptable results” (cels, 1999). 

In August and September of the same year, the indictment was read, and 
the accused presented their final arguments in the course of the hearings 
held in October and November 1985.
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As for the selection of cases that were brought to trial, the Prosecutor 
employed the strategy that consisted of analyzing the paradigmatic cas-
es and thus revealing the patterns of illegal conduct and/or structures 
implemented in the systematic human rights violations. The criteria of 
choice for these paradigmatic cases was their significance regarding the 
criminal plan and the quantity and quality of the supporting evidence. 
This reduced number of cases, singled out from the work of the conadep 
and finally brought before the tribunal, sought to assure a speedy trial, 
as well as evidentiary standards, selecting the cases that showed the 
accountability of defendants with greater clarity.  

About 800 similar cases were subsequently investigated in order to reveal a 
systematic methodology of human rights violations prepared by the State.

The defendants were charged with crimes of kidnapping, torture, theft, 
murder, illegal raids and forgery. The primary objective was to prove the 
existence of a systematic plan prepared by the armed forces including 
the execution of persons for which they held indirect responsibility. The 
prosecution saw the accused as accomplices to crimes committed by 
their peers and attempted to establish a joint responsibility “of the Mil-
itary Junta” rather than a criterion that would demarcate the roles and 
responsibilities of each of the armed forces. 

The defenders attempted to explain that due to the distinctive features 
of a “dirty war” that took place at the time, the military cadres had to be 
granted ample freedom to operate with appropriate measures required 
by such circumstances. 

A considerable amount of witnesses who formed the government of pre-
viously overthrown María Estela Martínez de Perón, was questioned in 
order to prove that even the civilians were responsible for having com-
mitted crimes of State terrorism.
 
The defenders reacted by attempting to invalidate the statements of 
witnesses and presented their version of the political history which did 
not recognize any victims and claimed that all militant or political activity 
is or can be potentially dangerous. 
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The prosecution responded by focusing on complaints regarding the pe-
riod of the dictatorship, leaving aside the allegations of human rights vi-
olations committed by the Argentine Anticommunist Alliance, known as 
Triple A, a far-right death squad particularly active under Isabel Perón’s 
rule (1974-1976).  

Finally, the jury’s verdict was read by the judge León Carlos Arslanián on 
December 9, 1985. The ruling confirmed the existence of a systematic 
plan as well as the probative force of the witnesses, and invalidated the 
arguments alleging the notion of a “dirty war”. However, the court did 
not upheld the criterion of joint responsibility of the Military Junta, and 
attributed responsibility to each of the armed forces. This decision to 
determine individual punishments lies behind the fact that the sentences 
were less severe than requested by the Prosecutor. 

The National Criminal Appeals Chamber and the Federal Correctional 
Court issued a judgment based on the analysis of 709 cases presented 
during the trial. The accused Jorge Rafael Videla and Emilio Eduardo 
Massera were sentenced to life imprisonment; Orlando Ramón Agosti 
was sentenced to four years and six months in prison; Roberto Eduardo 
Viola to seventeen years in prison and Armando Lambruschini o eight 
years in prison. The penalty of perpetual absolute disqualification was 
imposed in all cases. Omar Domingo Rubens Graffigna and the mem-
bers of the third junta, Leopoldo Fortunato Galtieri, Jorge Isaac Anaya 
and Basilio LamiDozo, were acquitted. 

THE PERIOD OF IMPUNITY 

Impunity laws and pardons 

The court that issued the sentence of the Trial of the Juntas ordered to 
continue investigations and prosecute perpetrators of crimes of kidnap-
ping, torture and homicide. 

The judges that sentenced the former commanders decided to attribute re-
sponsibilities also to the middle and lower rank officers who had been exe-
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cuting the commands of the Juntas. This decision provoked discomfort and 
inspired cohesion within the Armed Forces. As a consequence, the Army 
carried out a series of acts of resistance against this constitutional order. 

As the proposal posed a danger of instability for the government of Al-
fonsín and for democratic rule in general, the president attempted to ap-
pease the military unrest by setting a limit on the progress of the judicial 
proceedings and enacted the law 23.492, known as the Full Stop Law 
(1986). The law dictated that the investigations into crimes committed in 
the course of State terrorism were to be concluded and the accused who 
were not summoned within 120 days from the enactment of the law were 
to be granted impunity. 

However, this law had the opposite effect to the one intended. The court 
received an increasing number of complaints and subpoenas as an effort 
to force the authorities to act by the deadline. This action was largely 
driven by the activism of human rights organizations and the commit-
ment of some judicial officers.

Soon after, in April 1987, the military responded the situation by uprising   
in different parts of the country. They demanded a political solution of 
criminal cases they were involved in, and a vindication of their perfor-
mance during what they called the “dirty war”. 

The society overwhelmingly rejected this demand. All political parties 
and civil society organizations, including trade unions, cultural and civil 
organizations, expressed their support for the institutional order against 
the threats received from the military authorities. The civil society imme-
diately flooded the public squaresacross the country and didn’t withdraw 
from the streets during the four days of the turmoil. Nonetheless, the 
crisis was followed by a negotiation between the President of the Nation 
and the leader of the mutineers. 
 
Two months later, a law 23.521, also called the Law of Due Obedience, 
was passed. The aforementioned law was based on an assumption that 
it was necessary to consider “ipso jure that the persons mentioned were 
operating in a state of coercion, subordinate to superior authority and 
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under orders, without the power or possibility of oversight, opposition, 
or resistance to them with regard to their propriety and legitimacy.” 

As a result of the two laws enacted, the proceedings were discontinued 
and the charges against at least 431 accused were dropped. Human 
rights organizations expressed their disapproval of both laws and contin-
ued insisting on their demands for truth and justice. 

In July 1989, Carlos Menem, the candidate of the Justicialista Party, as-
sumed the presidency of the Nation and pursued a policy of so called 
“forgiveness and reconciliation”, legitimized by the president himself 
being a victim of the dictatorship. 

In October 1989, the president issued the first pardons for 277 persons. 
Some of these persons were already convicted, others were being tried 
at the time (senior military officers prosecuted for human rights violations 
among them), civilians accused of subversion, military and intelligence 
personnel who had taken part in the three military uprisings against the 
government of Alfonsín, and the military personnel charged with politi-
cal and military responsibilities in the Falklands War. 

The last military uprising took place during Menem’s term and climaxed 
with issuing pardons to the members of the military forces in December 
of 1990, to the police chiefs convicted in the Trial of the Juntas by the 
National Criminal Appeals Chamber and Federal Correctional Court in 
1985, as well as to another set of civil, military and police officers.
Even though a great mass of people gathered together to express their in-
dignation at this course of events, the issues of pardons in favor of the vast 
majority of those sentenced for crimes against humanity still took place, 
thus imposing the rule of impunity that would endure for many years. 

Nevertheless, the crimes of child abduction, property theft and rape 
were not pardoned.
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Strategies for combating impunity  
during the transition to democracy 

The role of the justice in the early years of democracy was restrained 
as a result of enacting the Full Stop Law, the Due Obedience Law and 
the pardons. Fortunately, human rights organizations were aware of the 
fact that the right of relatives to know the circumstances surrounding 
the disappearance of their loved ones and the fate of their bodies – a 
right that extends to the Argentine society as a whole – was still in force 
and should be protected. Furthermore, should Argentina not provide full 
access to justice to victims and their relatives, they would seek it son an 
international level. 

Thus, the human rights organizations used two fundamental strategies to 
revive the justice system.  At the domestic level, the investigation of the 
fate of the disappeared ones  and telling the whole truth of the occurred 
to the relatives and the Argentine society as a whole was invoked as an 
international obligation of the Argentine State  This demand gave rise to 
the so-called “truth trials”. At the international level, they advocated for 
the prosecution of unpunished criminals of Argentina in other countries, 
giving shape to the so-called “trials abroad”. 
 

The truth trials 
Following the confession of the Navy Commander Adolfo Scilingo, who 
in a series of interviews conducted by Horacio Verbitsky (1995), a journal-
ist and the current president of the CELS, acknowledged having thrown 
thirty alive persons from naval planes into the sea, a social upheaval 
began to take place, not because the confession revealed something 
previously unknown but because, for the first time, the one giving a tes-
timony was not a survivor but a perpetrator. 

On March 1996, on the 20th anniversary of the coup d’état, a massive 
mobilization took place, and the first organization formed by descen-
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dants of the disappeared detainees emerged under the name “Hijos”10. 
The Army, in the words of its then Chief of Staff Martín Balza, for the first 
time delivered a statement of self-criticism in which it recognized the re-
sponsibility of the Armed Forces in State terrorism and urged its members 
to provide data that could help clarify serious violations of human rights. 

Parallel to the proposal of the obligation of the State to establish the fate 
of the disappeared ones, human rights organizations highlighted the in-
ternational responsibility and the possibility that Argentina was found re-
sponsible for a new violation of human rights of victims if the nation did 
not agree to the request for an investigation clarifying the truth. In its 1992 
report, the iachr stated that the impunity laws and decrees were “incom-
patible” with the American Declaration on the Rights and Duties of Man 
and with the American Convention on Human Rights, and asked the gov-
ernment to clarify the facts and attribute individual responsibilities. On 
each occasion, it rejected the plea for measures of national law in order to 
evade obligations arising from the Pact of San José de Costa Rica and the 
corresponding interpretation of the law of the Inter-American Court. The 
National Constitution, reformed in 1994, established the priority of the 
above mentioned international instruments over national laws in article 
75, so that their application to these cases was unavoidable. 

Based on this decision and the right to mourning, Mignone asked the 
Argentine court to determine what had happened to his daughter Mon-
ica Candelaria, kidnapped together with two priests and a group of cat-
echists who were doing social work in a Buenos Aires shanty town or 
villa de emergencia, as the most precarious neighborhoods are called. 
Accepting this proposal, the judges declared the individual right to the 
truth and respect for the body, and the collective right to get acquainted 
with what had happened in the course of State terrorism and determin-
ing individual responsibilities. Within a short time, these trials spread 
throughout the whole country. 

On April 21, 1998, at the request of the Permanent Assembly for Human 
Rights of La Plata, the Federal Court of Appeals of La Plata adopted a 
resolution 18/98 that declared the right to know the circumstances of 

10 “Hijos” in Spanish refers to “children” in this context. [Translator’s Note]
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disappearance of victims of State abuses that occurred in the last de fac-
to government (1976-1983) and, when appropriate, which was the final 
destination of their remains. Due to its magnitude, this judicial investiga-
tion became known as a “truth trial”. 

The Court that conducted the investigation was formed by the Chamber 
of judges.  It received more than 1800 statements in oral and public hear-
ings and ordered to hijack the files of the former Intelligence Department 
of the Buenos Aires Provincial Police. Inspections were also carried out 
at various clandestine detention centers in the province. Thanks to the 
gathering and crisscrossing of the information, and always in pursuance of 
achieving the identification of the remains of those who were kidnapped, 
new measures were taken so as not to alter any human remains: in many 
different cemeteries, it was ordered not to execute new or subsequent ex-
humations of unidentified graves (unnamed or without identification). All 
the evidence gathered enabled the formulation of hypotheses of identity 
that were later corroborated by experts and genetic studies were carried 
out by the Argentine Forensic Anthropology Team (eaaf).

 “Truth trials” were a very effective device to continue with the production 
and gathering of testimonies and information in court. Once the stage 
of impunity was over, this collection represented an important source of 
proof when criminal prosecutions for crimes against humanity were re-
sumed, such as those currently underway in various courts in the country. 

TRIALS ABROAD 

On the 20th anniversary of the coup d’état, the Spanish prosecutor Car-
los Castresana inquired into whether there was any loophole in the laws 
and constitutions of his country that allowed the prosecution of the un-
punished Argentine criminals in Spain. He thus reformulated the doctrine 
of universal jurisdiction to prosecute piracy, the same one that had been 
in force for centuries. Judge Baltasar Garzón accepted this interpretation 
and opened the proceedings in his court in Madrid. Both Italy and France 
had initiated trials against some Argentine military personnel for crimes 
against their nationals. The Spanish innovation consisted in Argentineans 
being tried for crimes committed in Argentina against Argentineans. 
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Retracing impunity:  
a path towards a new stage 

The advancement of international human rights laws, based on pro-
nouncements of the Inter-American Human Rights System on amnesties 
that impeded legal accountability in Latin America, along with the creation 
of the International Criminal Court and the arrest of former dictator Au-
gusto Pinochet in 1998, created opportunities to place the anti-impunity 
agenda of human rights bodies in the public and institutional spheres. 

In the context of a growing social mobilization for truth and justice, the 
Argentine Congress repealed the Full Stop Law and the Due Obedience 
Law in 1998, but as it had no force to declare them void they retained 
their retroactive effect. 

Two Argentine judges ordered the arrest of Massera and Videla for the 
theft of babies, and Massera and other elements of the Navy armed forc-
es were prosecuted for the looting of victims’ properties. Although both 
crimes had been excluded from Alfonsín and Menem’s impunity laws and 
decrees, the Argentine judges had not considered using that possibility 
until that given moment. 

In 2000, with hundreds of extradition requests presented by Judge 
Garzón and rejected by the then president of the Alliance Fernando De 
la Rúa, with half a hundred officers already detained in Argentina for the 
theft of babies, with ongoing trials against Argentine military personnel 
in France, Italy, Germany and the United States, and with the existing 
truth trials throughout the country, and Pinochet being prosecuted in 
Chile, the cels assessed that there were no legal or political reasons to 
continue tolerating the impunity laws and asked the courts to declare 
them void and unconstitutional. 

Bringing to the surface quite an unusual case, the cels stated that these 
laws were aberrant. The case concerned two members of the Federal 
Police, who had been detained for the appropriation and substitution of 
a baby girl’s identity, daughter of a couple that they had kidnapped and 
forcibly disappeared. The cels asked Grandmothers of Plaza de Mayo 
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if they would allow the entity to intervene in the cause by additionally 
requesting that the accused ones were also tried for the crimes they 
committed against the parents of the baby. The grandmothers accepted 
and the cels submitted the request. 

Three weeks before the completion of a quarter of a century since the 
coup, in March 2001, Judge Gabriel Cavallo issued a resolution of histor-
ical importance in which he declared that the laws of Full Stop and Due 
Obedience were contrary to the National Constitution and to human 
rights treaties in force at the time their enactment and consequently es-
tablished their invalidity, unconstitutionality and nullity. 

The decision had an important political effect and an enormous impact 
in Argentina and abroad. Its legal effects were also extremely valuable: 
for the first time since 1987, those responsible for State terrorism could 
be re-investigated and prosecuted for crimes such as forced disappear-
ances or torture. On November 9, 2001, Tribunal II of the Federal Ap-
peals Chamber unanimously confirmed the decision issued by Judge 
Cavallo. After an extensive resolution based on profound evidence, the 
court concluded: “In the current context of our domestic law, the invali-
dation and declaration of unconstitutionality of laws 23.492 and 23.521 
is not an alternative. It is an obligation.” 
As the Appeal Chamber’s resolution was appealed to the court, prereq-
uisite established by this tribunal had to be met: the non-binding ruling 
of the Attorney General of the Nation. On August 29, 2002, the then at-
torney Nicolás Becerra pronounced himself in the same sense as Judge 
Cavalllo and the Federal Court in 2001, declaring the so-called “impu-
nity laws unconstitutional.” The ruling urged the Court to strengthen 
democratic ruling on the basis of truth and justice. In his verdict, the 
prosecutor states: 

“The reconstruction of the Nation State, which is now being demanded, 
must necessarily start from the search for the truth, from the pursuit of 
the value of justice and from providing a serious institutional response 
to those who have suffered the subjugation of their rights through a per-
verse state practice and demand an impartial decision that recognizes 
that their dignity has been violated.” 
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Thus, the pressure on the Supreme Court to ratify the validity of both 
laws and the efforts of human rights organizations to prevent this were 
intensified. The term of the government of De la Rúa came to an end 
early in the midst of a deep crisis and a bloody repression against the 
citizens who had taken the public squares of the country to demonstrate. 
As it is known, De la Rúa was succeeded by several presidents within a 
few days, until Eduardo Duhalde was appointed to serve as the interim 
president until May 2003. Duhalde had to anticipate his leaving and call 
elections when it came to light that the police forces were responsible 
for the murder of two young demonstrators. 

Finally, the candidate of the Justicialista Party, Néstor Kirchner, triumphed 
in the 2003 presidential elections and promised to give a definitive an-
swer to the demands for memory, truth and justice. 

The consolidation of the memory,  
truth and justice 

As the structural obstacles that impeded the advancement of the pro-
ceedings in the 2003-2015 period were removed, there was a massive 
reopening of cases on crimes against humanity. 

In 2001, by decree 1581, the executive branch had ordered the auto-
matic rejection of requests for the extradition of persons sought by third 
countries to be tried for crimes against humanity, and in 2003, decree 
420 that mandated the judicial process of extradition requests to be re-
alized in the framework of Law No. 24,767 of International Cooperation 
on Criminal Matters and Extradition was issued. 

On August 11, 2003, by decree 579, the National Congress ratified the 
Convention on the Non-Applicability of Statutory Limitations to War 
Crimes and Crimes against Humanity which had been approved in 1995 
with the enactment of Law 24,584, without the instrument of ratification 
being deposited at that time. The government sent a draft bill to the 
Legislative Power to give this rule a constitutional status, which was con-
sequently approved on August 12, 2003. 
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Later on, in August of the same year, the National Congress passed Law 
No. 25,779 which declared the nullity of the laws of Full Stop and Due 
Obedience and thereby rendered them ineffective. Hence the cases that 
had been closed in the mid-1980s were resumed and new investigations 
were opened throughout the country.

Finally, on June 14, 2005, in a historic ruling, the Supreme Court of Jus-
tice of the Nation declared the invalidity and unconstitutionality of the 
impunity laws. The highest court held that they were contrary to interna-
tional standards with priority over national laws under the Constitution 
and took into account the guidelines set by the Inter-American Court of 
Human Rights in the “Barrios Altos” case against Peru. 

The Court had already established the non-applicability of crimes against 
humanity and held in its ruling that the state has the obligation to inves-
tigate and punish the crimes committed during the last dictatorship and 
that amnesty should not be granted. Thus, it recognized the State’s duty 
to bring together the governmental apparatus in all its structures in order 
to comply with the duty to prevent, investigate and punish any violation 
of the rights recognized by the American Convention on Human Rights. 
In the same ruling, the Court also declared the constitutionality of Law 
25779 that had established the nullity of the laws of Full Stop and Due 
Obedience. This decision definitively allowed the advance of the judicial 
cases for crimes committed of during the dictatorship. 

Main institutional strategies  
to investigate and punish crimes 

Once the main structural obstacles to the progress of the justice process 
were removed, the formulation of policies and actions by all State agen-
cies was indispensable to fulfill the duty to investigate and punish the 
crimes committed. In general, all these actions were oriented towards 
the following objectives: 
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•	 ensure organization and speeding up the proceedings 
•	  enunciate information and resources (human, technical, physical, 

financial)
•	 provide protection to victims, witnesses and complainants
•	 secure the future process

The main actions developed by the different state bodies (Executive 
Power, Legislative Power, Judicial Power and Justice Procurement) that 
gave origin to the foundation of this policy either in a coordinated way 
or through the sum of efforts, are the following: 

The Office of the National Attorney General
During the process of the paralysis of the judicial system during the pe-
riod of impunity, the Attorney General had repeatedly argued that cases 
of systematic violations of human rights, such as those occurred between 
1976 and 1983, demanded a committed search for truth and justice as 
an imperative to avoid their repetition.

This position was reflected in the establishment of the Human Rights 
Commission of the Public Prosecutor’s Office (Resolution pgn No. 56/01) 
in 2001, and in the creation of the Assistance Unit for Cases for Hu-
man Rights Violations during State Terrorism in 2004 (Resolution pgn No. 
163/04). It was further reflected by establishing the Unit in the Office of 
the Public Prosecutor for Coordination and Follow-up of Cases Involving 
Human Rights Violations Committed during State Terrorism (Resolution 
pgn No. 14/07) in 2007, organized as the Office of the Ombudsman for 
Crimes against Humanity (Resolution pgn No. 1442/13) in 2013.

The creation of the Human Rights Commission of the Public Prosecutor’s 
Office, operating under the General Attorney’s Office of Criminal Policy, 
was shaped by prosecutors who were already pursuing trials on crimes 
against humanity, and by unifying two prosecutor’s commissions that had 
been created previously for investigations under way. They were respon-
sible for collaboration with prosecutors of all federal chambers in cases 
for human rights violations during the period of State terrorism. 
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Subsequently, the Attorney General issued other related resolutions that 
extended the powers of the Unit to intervene in cases involving the in-
vestigation or trial of offenses within its remit in the judicial chambers of 
the National Chamber of Appeals for Criminal and Correctional Matters. 
The Attorney General then ordered his involvement as a contributor in 
cases from different jurisdictions of the country. 

In 2004, the Assistance Unit for Cases of Human Rights Violations during 
State Terrorism was established on the basis of this Commission. In 2006, 
it was decided that it involved the prosecutors before the Federal Crimi-
nal Oral Courts of the Federal Capital jointly or on alternating basis (Res. 
pgn 72/06) and that the prosecutor in charge of the Unit would act on be-
half of the Public Prosecutor’s Office before the courts with jurisdiction in 
all cases for violations of human rights during the dictatorship that were 
brought to trial from that date (Res. pgn 139/06). 

The tasks of direct involvement in judicial cases such as prosecution be-
fore the National Chamber of Appeals for Criminal and Correctional Mat-
ters, or as prosecutor’s office assumed by the Assistance Unit, created an 
exclusive focus on the design of general prosecution policies for the 
whole country through coordination between the different competent 
prosecutors of each of the jurisdictions and the other necessary powers of 
the State. For that reason, resolutions pgn 13 and 14/07 determined that 
the Assistance Unit for cases of human rights violations during State ter-
rorism should become an autonomous body dedicated to the exclusive 
attention of the Public Prosecutor’s Office in the Processes and judicial 
instances in which it was involved or was to be involved. Hence, the Unit 
in the Office of the Public Prosecutor for Coordination and Follow-up in 
cases involving Human Rights violations during the State terrorism was 
created. Thus, there was a move from the stage focused on the impulse 
and control of the initiation or reopening of crime cases committed by 
the dictatorship to a new stage, focused on achieving a reordering of 
these processes and a rapid advance towards the trial. 

The Unit in the Office of the Public Prosecutor for Coordination and Fol-
low-up in cases involving Human Rights violations was headed by a mag-
istrate with the rank of a General Prosecutor, with a previous career and 
experience in the matter, taking into account the interaction with magis-
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trates of various hierarchical levels and instances that this function would 
demand. This Unit focused on an accurate diagnosis of the obstacles 
faced by each reopened process as a prior step to the definition of an 
adequate strategy dealing with them. Based on a dialogue with prose-
cutors, judges, complainants and human rights organizations involved in 
the cases, the Unit systematized the information collected, built databas-
es and identified causes of delays. It was the first diagnosis of the state 
of these judgments elaborated by an organism dependent on the State 
since the massive reopening of the cases in 2003. 

In large part, its creation arose out of the demands presented to the 
State by human rights organizations after the disappearance of Jorge 
Julio López, witness in a case of crimes against humanity, in 2006. During 
the dictatorship, López was detained and forcibly-disappeared in the 
clandestine centers of the Police Detachment of Arana, known as “Pozo 
de Arana”, and in the Fifth Police station of La Plata. He testified in 
the trial against Miguel Etchecolatz, the repressor and former head of 
investigations of the Buenosairean police, and testified about his own 
kidnapping, which occurred in October of 1976 and was executed by a 
task group of which Etchecolatz had been in charge. 

On September 18, 2006, he went to witness the allegations of the law-
suit at the Municipality of La Plata, but he never arrived. To this day, the 
circumstances surrounding his disappearance and his fate are unknown. 
This case constitutes the most serious violation of human rights suffered 
in the course of the justice process, and its investigation by both the ex-
ecutive and the judicial branch has been deficient and ineffective. 

Shortly thereafter, the cels presented to the Executive Power, to the Su-
preme Court of Justice of the Nation and to the Office of the Attor-
ney General a document that included a series of demands related to 
the protection of witnesses, as well as the organization and swift pace 
of judgments. Endorsed by the Office of the Attorney General of the 
Nation, the Supreme Court of Justice of the Nation and the Executive 
Power, and within the scope of the aforementioned changes, the Unit for 
the Coordination and Follow-up of cases involving Human Rights viola-
tions, the Inter-Powers Commission and the Truth and Justice Program 
were created. This implied a qualitative change in relation to the justice 
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process, starting from a greater level of involvement of different powers 
of the State.

In March 2008, the Attorney General’s Office established guidelines for 
action to reorder the nationwide investigation of pending cases, and in-
tended to accelerate the process towards oral trials and to avoid the at-
omization of criminal proceedings. Therefore, it pointed to processes that 
concentrated a greater number of cases and accused. In order to do so, 
it ordered to promote the cases with final indictment or those that have 
been confirmed by the respective Court of Appeals without prejudice to 
the existence of pending remedies of any kind before the National Court 
or the csjn. Likewise, it ordered that the prosecutors involved in these 
cases make the corresponding proposals in order to avoid delays. 

In February 2012, the Federal Chamber of Criminal Cassation established 
practical rules to avoid delays and procedural rigors that prolong the 
processing of the proceedings in the oral courts and provoke possible 
re-victimization. The pgn also prompted the issuance of a resolution of 
the Ministry of Justice by which security forces were immediately taken 
to the custody of witnesses, as requested by prosecutors and magistrates 
in cases for crimes against humanity, a task that addressed the Truth and 
Justice Program since its creation. 

In 2013, the Unit in the Office of the Public Prosecutor for Coordination 
and Follow-up in cases involving Human Rights violations was priori-
tized as the “Public Prosecutor’s Office for Crimes Against Humanity.” 
Among the main functions of this Public Prosecutor’s Office are the 
elaboration of a complete and updated register of the causes for hu-
man rights violations committed during State terrorism; the systemati-
zation and periodic processing of information on the progress of the 
trial processes and the sinter-institutional coordination to facilitate the 
progress of processes. 

The Unit is also responsible for implementing criteria defined by the 
Public Prosecutor’s Office to overcome the difficulties that impeded the 
progress of the cases and to ensure less exposure of the victims that 
serve as witnesses. In addition, it established the determination of the 
responsibilities of the civil actors involved within State terrorism as new 
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axes of work, as well as the design of strategies of action appropriate for 
cases of sexual assault that had not been subject to specific imputation 
or that were not being investigated; as well as the support in identifying 
and prosecuting those bearing alleged responsibility for the abduction 
of children, all these conducting to the generation of an archive of files 
available for consultation. 

In order to comply with these objectives, the Public Prosecutor’s Office 
provided documents and general instructions to guide and underpin the 
activity of the Office of the Public Prosecutor while facing many of the 
obstacles encountered when advancing the causes11. 

The Specialized Unit for causes of child appropriation during State ter-
rorism was created within the scope of the Office of the Prosecutor for 
Crimes against Humanity, dependent on the Office of the Attorney 
General of the Nation, with the purpose of giving attention and specific 
treatment to cases of abduction of children during State Terrorism. In a 
complementary manner, the Office of the Attorney General issued gen-
eral instruction PGN 398/12, “Action Protocol for cases involving the ap-
propriation of children during State terrorism,” setting forth the guide-
lines to be adopted by prosecutors in cases related to this matter so as 
to achieve a greater efficiency in the persecution and a reduction of the 
periods of time necessary for these investigations. The main tasks devel-
oped by the Unit are related to the follow up of the process of cases of 
abduction that are tried in the courts of the federal justice system of the 
whole country, and the collaboration with prosecutors involved in legal 
advice and/or the design of research strategies and the implementation 

11 Other important contributions include: the first general report on the prosecution 
of cases of human rights violations committed during State terrorism (August 2007); 
“the criminal treatment of typical conduct by persons abducted in clandestine de-
tention centers”; the document “Considerations on the prosecution of sexual abuse 
committed in the context of State terrorism”; the “Protocol of Measures for the In-
vestigation of Corporate Responsibility in Causes of Humanity”; the “Guide for Mer-
cosur Public Ministries in the interpretation and application of mutual legal assistance 
treaties in criminal matters relating to cases of serious violations of human rights”; the 
“Guide for Public Prosecutors in criminal investigations into cases of sexual violence 
perpetrated in the context of international crimes, in particular crimes against human-
ity”; and the document entitled “Guidelines for the performance of prosecutors in 
the investigation of crimes against humanity”.



51

ARGENTINA

of inter-institutional actions necessary to improve the investigation and 
prosecution of cases of child abduction during State terrorism. 

The Supreme Court of Justice of the Nation
In 2007, the Supreme Court of Justice of the Nation created the Unit for 
Assistance and Follow-up of cases prior to December 10, 1983. This unit 
meets the needs of judges in matters of personnel and resources, and re-
sponds to the “diverse circumstances of an administrative and functional 
nature that obstruct or hinder the proper processing” of the cases. The 
Court issued the Agreement No. 42/08 to identify obstacles in the process 
of the trials regarding crimes against humanity in order to address the 
difficulties in human resources of the courts dealing with these cases in dif-
ferent jurisdictions and to generate statistics on completed trials, whether 
those in process or those at the beginning of the debate, as one of the 
functions of advisory activities related to the superintendence. 

In March 2009, in accordance with the Agreement 42/08, the Commis-
sion for the Coordination and Agility of crimes against humanity, also 
known as the “Inter-Powers Commission”, began to function; it was 
formed by representatives of the three branches of government, the 
Public Prosecutor’s Office and the Judicial Council of the Nation. Its ob-
jective to resolve the difficulties and delays in the substantiation of the 
respective judicial cases through inter-institutional dialogue and to deal 
with issues such as the vacancies to be filled in the courts within the fed-
eral jurisdiction, the accumulation of processes in few courts, the short-
age of adequate courtrooms, the small number of debates carried out 
and the fragmentation of causes.

The National Executive Power
Within the scope of the National Executive Power, the Truth and Jus-
tice Program was created in May 2007. Its mission is to coordinate all 
agencies of the Executive Branch involved in investigations of crimes 
against humanity. One of its primary functions consisted in ensuring the 
comprehensive protection of victims, witnesses, prosecutors and officials 
involved in the process of the prosecution of such crimes. 
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The Program was structured around three teams connected among each 
other: a team of lawyers who monitored the judicial proceedings of each 
jurisdiction; a research team that produced reports and inquiries to clar-
ify the involvement of the armed forces, security forces and other actors 
in crimes committed in the course of State terrorism; and an operational 
implementation team that collaborated with the judicial authorities in-
volved in the legal processes, with the Office of the Attorney General 
and with State agencies in the detection and prevention of situations of 
risk that hindered the normal processing of cases. 

In addition, Law No. 26,375 from May 2008 created the Special Unit 
for the search of persons, ordered by the judiciary within the domain of 
the Ministry of Justice and Human Rights. It proved to perform a very 
efficient work, and a reward fund was set up for those who provided 
information serving to detain persons involved in criminal cases in which 
crimes against humanity were investigated. 

As of 2007, areas of Human Rights were set up in different ministries of 
the executive branch to function as a support for trials on crimes against 
humanity. In addition to the Truth and Justice Program and the Ulloa Cen-
ter, operating under the Ministry of Justice and Human Rights and provid-
ing protection and accompanying witnesses and complainants, a Human 
Rights Area that assisted in the cases of raids of abducted young people 
was created within the scope of the Ministry of Security and worked on 
the identification of anonymous bodies, while at the same time it provided 
and analyzed documentation coming from the Prefecture, the Federal Po-
lice and the Gendarmerie, and thus  contributed to judicial investigations.

The Human Rights Sub-Management of the Central Bank analyzed the 
documentation that had been produced by the entity during the dictator-
ship. In the Ministry of Defense, a unit of Survey and Analysis of the Area of 
the Directorate of Human Rights was created, whose main task has been 
the contribution to the courts and prosecution offices with documentary 
evidence. 

Most of these areas have been affected or their work has been dimin-
ished or eliminated since the inauguration of President Mauricio Macri 
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in December 2015. Based on this disquieting evidence, human rights 
organizations emphasized the increased need to safeguard and itemize 
all the public policies of memory, truth and justice.

CURRENT STATE OF THE JUSTICE PROCESS 

Since the mass reopening of trials in 2005, 666 people were convicted 
with very different sentences, and 57 were acquitted. In cases in which 
there had been a judicial decision regarding the procedural situation of 
the accused, 33% of the cases was dismissed, acquitted or denied for a 
lack of merit, evidencing the effectiveness of the right to counsel. 

The temporary framework, until recently restricted to the violations com-
mitted during the last military dictatorship, has been extended to en-
compass crimes committed in previous dictatorships, but considered as 
antecedents of State terrorism. At the same time, progress has been 
made in investigating crimes perpetrated by paramilitary groups such as 
the Triple A and the National University Concentration (CNU), executed 
during the government from 1973 to 1976 that was in power between 
dictatorships. 

The territorial scope of this process has also been extended in recent 
years. After 16 years of a continuous legal process, the oral and public 
trial of the Condor Plan began in Buenos Aires in March 2013. This is a 
case that investigated a repressive coordination of the armed and se-
curity forces, intelligence services and diplomatic corps of the dictator-
ship, intended to chase and get rid of political opponents without limits. 
The sentence was dictated in the course of 2016. Argentina was the first 
country in Latin America that started to investigate and condemn the 
repressive coordination of dictatorial regimes in Chile, Brazil, Paraguay, 
Uruguay, Bolivia and Argentina, with a focus on understanding this coor-
dinated plan as a criminal system. 

There was also progress in prosecuting crimes of sexual violence during 
State terrorism. Although sexual violence was reported by its victims 
since the Trial of the Juntas in 1985, only in recent years have these 
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crimes been made visible in their character as crimes against humanity, 
thus being condemned in an autonomous manner regarding the crimes 
of torture or torment. At present, the Public Prosecutor’s Office and the 
complaints encourage the prosecution of this type of crimes. Despite 
the fact that crimes of sexual nature, according to the Argentine penal 
code, are private (that is, investigated at the initiation of the victim), it 
was established that they should be considered crimes of public nature 
because they are very serious acts committed through the use of the 
state apparatus. The progress in condemning sexual violence permits to 
visualize this specific type of violence and offer a more comprehensive 
reparation for those persons, mostly women, who suffered it. 

During the democratic transition, the emphasis on the demands for jus-
tice was focused on the accountability of members of the armed forces 
and security. Today, the consolidation and continuity of the justice pro-
cess, together with the clarification of military responsibility, have creat-
ed the necessary conditions to deepen the analysis of the political and 
economic framework in which these crimes were committed, as well as 
the criminal involvement of different civil sectors: the judicial, the eco-
nomic and the ecclesiastical ones. 

In the same line, the National Congress approved the project to create 
a Bicameral Commission for the Identification of Economic Complica-
tions during the last military dictatorship for the Search of Truth, Memory, 
Justice, Reparation and Strengthening of the Institutions of Democracy 
in 2015. For its part, the Office of the Prosecutor for Crimes Against 
Humanity assumed the follow-up of the cases involving civilians and the 
design of strategies to carry out these trials as one of its strategic lines, 
“so that the trial process widens the universe of allegations to include all 
those responsible for State terrorism.” 

Institutional impacts of the memory, truth and 
justice process 

It is important to note that the memory, truth and justice process has tran-
scended the specific issue of clarifying and trying crimes against humani-
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ty, and has impacted Argentine institutions in many ways, beginning with 
the judiciary, which acquired specific capacities for the investigation of 
complex crimes based on the experience of carrying out investigations 
and trials for crimes against humanity. But beyond that and without a 
doubt, a broader set of political, institutional and social transformations 
have taken place or developed in the course of this process. 

Demilitarization
After the end of the dictatorship and due to the political prominence 
that the Armed Forces had during the twentieth century and their re-
sponsibility for State terrorism, the non-intervention of armed forces in 
the internal security, which implies a clear differentiation of the areas of 
internal security and defense, was a pillar of the democratic, political 
and institutional system. This was reflected in three laws and a decree 
adopted and regulated during different presidencies, which express the 
most important inter-party agreement achieved in the Argentine democ-
racy: the Law 23,554 on National Defense adopted in 1988 during the 
government of Alfonsín; the Law 24059 of Internal Security sanctioned 
in 1991 during the government of Menem; the Law of National Intelli-
gence adopted in 2001 during the government of De la Rúa, and decree 
727/06 of the Law of Defense, signed by President Néstor Kirchner. 

As a whole, this normative framework establishes that national defense 
is the exclusive area of competence of the Armed Forces, disarticulates 
previous prerogatives in matters of security and internal intelligence and 
regulates its possible intervention in the scope of internal security with 
an exceptional character and for a limited period of time, delimiting very 
specific situations.

The second article of the Defense Law accurately limits the subject of 
national defense to “the resolution of those conflicts that require the use 
of the armed forces in a dissuasive or effective way to face aggressions 
of external origin.” Different sectors have argued that terrorism and drug 
trafficking can be defined as “external aggression” to justify military in-
tervention on these issues. However, the regulatory decree of the De-
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fense Law and international law circumscribe threats of external origin 
to those that may be exercised by other States, as embodied in United 
Nations General Assembly resolution 3314 which lists seven situations of 
threat, none of them involving non-state actors. 
This regulation favored the demilitarization of the political system. Thus, 
Argentina became the first country of the region, together with a small 
group of other democracies, to define the main role of the Armed Forces 
as a defense against external aggression from other states and its possi-
ble intervention in non-military activities under very precise conditions, 
as “subsidiary missions” (Acuña, Arduino, Arslanian, 2016).

As an advance in this regard, it is also important to note the approval of 
a new Code of Military Justice by the Congress, in August 2008. Military 
jurisdiction used practices in the administration of justice opposed to the 
general principles of the law. In this way, the survival of a military judicial 
system, independent from the civil system, was contrary to the guarantees 
of due process and therefore irreconcilable with the requirements of a State 
governed by the rule of law and international human rights standards. 

By repealing the military jurisdiction, the responsibility of the State to 
investigate and punish human rights violations committed by military 
personnel in ordinary courts was emphasized. 

Declassification of information  
and archives 

In recent years, several decisions of the Executive Power and the prog-
ress of judicial investigations have favored the finding of documentation 
and a new crossing of information that shed light on certain actions of 
State terrorism and the hierarchies, roles and responsibilities of those 
who carried out acts of repression, thus providing evidence and clues 
about structures, resources and chains of command. 

However, the process has also shown that the Executive Branch, the Judicia-
ry and the Public Prosecutor’s Office must further strengthen their joint work 
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to improve the conditions of circulation of documentation and their meth-
ods of archiving, both for the preservation of the material and for its correct 
use in legal cases. On the other hand, this process must be consolidated 
through a specific legislative agenda that includes a law for the classification 
of state secrets, the creation of a national archives system and a regulation 
that consolidates the National Archive of Memory, created in 2006. 

Reparation policies 

In relation to reparation policies for the victims of the dictatorship, it is 
important to distinguish the existence of a first stage that involved the 
recognition of suffering and the granting of compensation by the State. 
These early laws, promulgated during Menem’s administration, included 
enforced disappearance, torture, murdering and arbitrary detentions per-
petrated by the Armed Forces, security forces and paramilitary groups. 

The policy of economic reparation from 2003 continued in force, sus-
tained and expanded. However, it is essential to recognize that it covered 
only one aspect of the comprehensive concept of reparation, namely the 
right to justice and to the knowledge of the truth. Reparation with re-
spect to crimes against humanity cannot be considered comprehensive 
if the investigation and revelation of the facts is not incorporated, con-
sidering an effort to prosecute and punish those who are responsible. 
To the extent that historical truth is assumed and judged officially by 
the State, society recognizes the suffering of the victims and assumes a 
collective commitment of non-repetition. In that sense, victims of State 
terrorism in Argentina have achieved the highest overall degree of rep-
aration in recent history. 

Institutional purging 
In relation to the policies of institutional purging, the participation of the 
civil society in these processes has been sustained and increased over 
the years. The Senate of the Nation institutionalized the consultation of 
the civil society regarding the promotion control processes of members of the 
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Armed Forces from 1993 on, and in the period from 2003 to 2015, the 
executive branch consulted human rights organizations on persons who 
could be promoted. 
Since the reopening of judicial avenue for the investigation of crimes 
against humanity in recent years, criminal justice and promotion control 
have been reduced in their specific subject as separate and complemen-
tary mechanisms for institutional democratization. 

The mechanism of the promotion control is not an institutional arrange-
ment of “transition” or a form of “administrative justice” specific to the 
stage of impunity. It is a mechanism with political power allowing it to 
function as a permanent body to review human rights violations of those 
who occupy critical positions in the State, both in dictatorial times and 
under democratic rule. 

Concluding remarks 
The memory, truth and justice process for crimes against humanity is one 
of the foundations on which the democratic state in Argentina was con-
solidated. Trials are one of its key components, along with reconstructing 
the truth, promoting memory, searching for the abducted persons and 
reparation policies. Argentine society chose and built the road of justice 
with effort, respected throughout the world to this day. A menace that 
massive human rights violations remain unpunished in different countries 
of the region or that a setback has taken place in Argentina reassert the 
idea that the justice achieved is inseparable from the unconstrained so-
cial activism and political and judicial decisions that were committed to 
this fight. 

As this article indicates, this process was not linear as it went through 
different stages, it required multiple strategies to build its legitimacy and 
still demands to be sustained and strengthened in the face of the pres-
ent clashes. 

Finally, we would like to share some of the lessons learned over the four 
decades by the Argentine human rights movement since March 24, 1976: 
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•	  In the first place, the importance of active victims’ participation 
(relatives and survivors) emerged from different organizations 
that had complementary functions: support, activism, legal as-
sistance, psychological assistance, case documentation, filing 
of national and international complaints, and awareness raising; 
and their role as witnesses in judicial cases. 

•	  Moreover, it is essential to emphasize the importance of docu-
menting the serious violations committed. As mentioned above, 
since the end of dictatorship human rights organizations have 
received numerous testimonies from victims, and began to doc-
ument what happened, systematized the information and elab-
orated structural patterns that allowed them to understand, de-
nounce and explain the functioning of the repressive apparatus. 

•	  Another key element has been the ongoing combination of po-
litical and legal strategies; both during the dictatorship, with the 
presentation of habeas corpus, as well as under democratic rule, 
always seeking to maintain judicial investigations active, even at 
the time when punitive claims were annulled by impunity laws 
and pardons, and it was decided to move forward with the so-
called truth trials. 

•	  These strategies demanded the identification of political allies 
and of allies of the judicial systems, as well as the permanent 
construction of alliances, which were key factors for progress, 
especially in the more complex stages of both dictatorship and 
democracy.

•	  Another fundamental feature of this process is the inclusion and 
complementarity of the functioning of national and international 
authorities, an element of great strength and pressure both in 
dictatorship and during democracy, permitting to influence polit-
ical decisions and enabling the creation of negotiating platforms 
which would have otherwise hardly existed. 

•	  The strategies of mobilization, communication and dissemination 
strategies intended to gain visibility have also been fundamental 
elements of the struggle of the Argentine human rights move-
ment. These organisms led the resistance against dictatorship, 
putting their demands forward in the forum of Plaza de Mayo 
and other public squares and places in the country; and then, 
under democratic government, they rejected the impunity laws 



60

ARGENTINA

a great mobilization of society, political demands and judicial ac-
tions domestically and abroad. 

•	  Under all circumstances, even the most complex ones, the orga-
nizations thought creatively and sought opportunities for strate-
gic intervention. When pardons closed the doors to continue with 
the prosecution of most of the crimes, the human rights move-
ments insisted: the agencies succeeded in bringing cases to in-
ternational courts, obtained sentences from the inter-American 
system of human rights that allowed to reopen the discussion on 
the unconstitutionality of the laws of impunity and pardons, and 
made the right to the truth and the economic reparation of the 
victims in the country enforceable. They also endured the pro-
motion control processes of military personnel and of their ac-
cess to public positions in democracy; they advanced in national 
courts with the so-called truth trials which, like the habeas corpus 
presented during the dictatorship, constituted a commitment to 
the building of a state and of constructing a social memory of 
the crimes and a basis for their adjudication, regardless of the 
oscillating state of mind of the governments. 

As demonstrated, the Argentine human rights organizations kept the 
claims for justice alive for forty years, not only within the symbolic field 
but they also produced important institutional advances. This process 
reached very broad levels of social agreement; consolidated an institu-
tional setting that it is not easy to be reversing. Argentine case became 
an emblematic reference for the region and for the world. 
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ERADICATING IMPUNITY FOR SEVERE 
HUMAN RIGHTS VIOLATIONS IN LATIN 

AMERICA: CHILE

Magdalena Garcés Fuentes1

INTRODUCTION

The most serious, systematic and massive violations of human rights in 
Chile in the course of the 20th century took place during the military 
dictatorship headed by the commander in chief of the Chilean army, 
Augusto José Ramón Pinochet Ugarte. The coup d’état of September 
11, 1973, put a violent end to the democratic government of Salvador 
Allende Gossens, who headed the political coalition called Popular Uni-
ty which, for the first time in the history of a Latin American country, 
brought a socialist leader to the presidency of the republic. Allende was 
a president who provided a democratic way of building socialism, giving 
it a local accent: “the Chilean way to socialism”. 

The Popular Unity was composed of a conglomerate of leftist parties, 
among which were the Communist Party and the Socialist Party, both 
having old roots in the Chilean left-wing. The triumph of the left occurred 
in the context of a rise in social and popular struggles in the country, in 
which new social actors like peasants and settlers appeared along with 
the traditional workers and students’ movement. 

Diverse positions coexisted within the new bloc of government, some 
of which were closer to the vision of the President, supporting a gradual 

1 Magdalena Garcés Fuentes graduated from the Law Faculty of the University of Chile 
(2011) and holds a PhD degree from the University of Salamanca (2016). She works as 
a plaintiff attorney for the serious human rights violations during the Chilean dictator-
ship.
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path to socialism within institutional parameters and other, more radical 
positions striving to move forward faster, foreseeing the existence of an 
armed conflict as inevitable. These positions were also advocated by 
some parties and movements that were not part of the government, 
such as the Movement of the Revolutionary Left (mrl), which lived its 
greatest development within the process of Popular Unity. 

The Popular Unity’s government created hopes and expectations in the 
left and broad popular sectors, but it also generated opposition within 
a sector of Chilean society and frictions within the ruling bloc itself. The 
business owners and landowners affected by the expropriatory measures 
were gradually adopting a policy of destabilization of the government 
through parliamentary action and legal means, but at the same time, 
the most radical sectors of the right-wing began to engage in acts of 
sabotage, hoarding and speculation. Communication channels with of-
ficers of the armed forces, press and propaganda campaigns were gen-
erated and street protests were organized. The National Party, the main 
representative of the right-wing, had already envisaged an authoritarian 
project in which the armed forces would play a fundamental role, as a 
solution for Chile.

According to subsequent investigations and declassified documents of 
the Central Intelligence Agency of the United States of America (cia), the 
US government allocated various resources to prevent the leftist coalition 
from taking over the government since Allende’s triumph in September 
1970, which included actions such as supporting the failed abduction 
attempt of army Commander-in-Chief, General René Schneider, leading 
to his death on October 22nd, 1970 (Kornbluh, 2004).2 During the three 
years of the popular government, the US government would support 
actions to destabilize the Chilean economy and, finally, bring about the 
coup d’état (Kornbluh, 2004).3 

2 It is important to mention that as early as 1975, a Senate Commission headed by 
Senator Frank Church and composed of 19 senators investigated the intervention in 
Chile and published a report on it, called “Covert Action in Chile 1963-1973” (Intelli-
gence Committee of the United States Government, 1975).

3 The declassification of CIA documents on Chile was ordered by the government of 
President Bill Clinton in 1999. Nevertheless, its content has been known in Chile 
mainly thanks to the publications of Peter Kornbluh. A copy of these files has been 
entrusted to the Ministry of Foreign Affairs.
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THE CIVIL-MILITARY DICTATORSHIP
(1973-1990) 

On September 11, 1973, Chile awoke in the midst of military movements 
initiated at dawn by the army in Valparaíso, the country’s main port. The 
military junta, made up of the commanders-in-chief of the army, the air 
force, the navy and the general director of the police (Chilean militarized 
police), informed the population that it assumed the supreme command 
of the nation. The same day the state of siege was declared “due to 
internal unrest” and the curfew was implemented throughout the en-
tire country. The government palace was bombed shortly before noon. 
The President of the Republic, Salvador Allende, requested to hand over 
power to the armed forces, decided to die at his post.

The military junta swiftly assumed the administrative and territorial con-
trol of the country. Small bands of resistance arose but were quickly de-
feated. The toppled toplled authorities handed over their positions to 
the new authorities which concentrated political, administrative and mil-
itary power. Military mayors were appointed in the provinces, who also 
assumed the positions of zone chairperson and military judge during the 
state of emergency. 

On the day of the coup, Public Announcement N° 20 was released, a 
document which was to be presented to the new authorities, political 
leaders and authorities of the deposed government, as well as to the 
main leaders of the mrl. Mass arrests and raids began immediately, fol-
lowed by shootings and executions without due process. 

On September 12, 1973, the Governing Board issued Decree Law No. 
5 which in its article No. 1 stated that according to the interpretation 
of article 418 of the Code of Military Justice, the state of siege “due to 
internal unrest” declared the previous day, should be understood as a 
“state or time of war” for the effects of the penalty established by the 
Code of Military Justice , other military laws and for all purposes of said 
legislation. 
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The state of war lasted one year. On September 11, 1974, Decree Law 
No. 641 was issued, declaring the nation in a state of siege in terms of 
internal defense, in accordance to Decree Law No. 640 (released the 
previous day), arguing that the country lived in (a) “case of internal com-
motion provoked by rebel or seditious forces that are organized or being 
organized, either openly or clandestinely.” The state of siege in terms of 
internal defense was maintained until March 11, 1975, when it was re-
placed by another state of emergency. Until the end of the dictatorship, 
on March 11, 1990, the country lived under different states of constitu-
tional exception. 

Decree Law No. 5 also amended Law No. 17,798 on Arms Control and 
Law No. 12,927 on State Security, raising the penalties to certain crimes 
in case they are committed in time of war, in accordance with the provi-
sions of article 418 of the Code of Military Justice which establishes (to 
date) that for the purposes of this Code, “it is understood that there is 
a state of war or that the nation is in a time of war, not only when war or 
state of siege has been officially declared in accordance with the respec-
tive laws, but also when there is war or its mobilization has been called 
upon even if no official declaration of war has been made”. That is to 
say, a state of war was officially declared, and at the same time penalties 
for the crimes that were committed in that period, were simultaneously 
increased. In addition, the death penalty was incorporated for numer-
ous crimes which previously did not include such a penalty and a final 
paragraph was added to article 218 of the Code of Military Justice that 
punished those “who violate or mistreat the work of a sentinel, guard 
or member of the armed forces on duty with different prison sentences 
according to the result of the mistreatment” (death, serious or minor 
injuries and even punishment in the case of not causing injuries). This 
article already included severe penalties to those who committed these 
acts, however, the new clause imposes that “when the security of the 
attacked ones demands it, the perpetrator(s) may be killed on the spot”. 
In other words, it authorized the immediate killing of those who attacked 
the members of the armed forces. 

The National Commission on Truth and Reconciliation (nctr) points out 
a differentiation between the three stages of serious human rights vio-
lations in Chile. These stages, on the basis of which the nctr drafted its 
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report, allow us to clearly reflect, on characteristics, methods, victims 
and those responsible for the serious violations that occurred during the 
17 years of military dictatorship. For the purposes of this article we have 
decided to follow the Commission’s timeline of events. 
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THE FIRST MONTHS AFTER THE COUP, 
WIDESPREAD REPRESSION 

The months after September 11, 1973 were characterized by a massive 
and widespread violation of human rights, committed by members of the 
different branches of the armed and carabinieri forces in Chile, with the 
participation of members of the investigative police and even civilians. 
The victims of this first period were mainly the leadership and militancy 
of the deposed government. During these months, massive raids were 
carried out in towns, factories and educational establishments. Deten-
tions, tortures and executions of social, trade union, population, peasant 
and student leaders were common; that is, repression was applied to 
the entirety of the Chilean “popular movement”. Officials of the armed 
forces who had been part of the Popular Unity government or had ex-
pressed their sympathy for it, were also persecuted. In addition, persons 
accused of being “rebellious” or “troublesome” by the new authorities 
were arrested, murdered or forcibly disappeared, such as sexual minori-
ties, alcoholics, men who beat their wives, common criminals, etc. 

The successor of the nctr, the National Corporation of Reparation and 
Reconciliation (ncrr), points out that human rights violations were indis-
criminately directed against the poorest sectors of society and that state 
agents deprived of their liberty not only those sympathizing with the de-
posed government, but also other persons due to their criminal record 
or “their social behavior” (cnrr, 1996: 37). 

This stage comprised the highest concentration of murders, disappear-
ances, detentions and torture. The ncrr report indicates that between 
September and December 1973, there were a total of 1,823 murders 
and disappearances that qualify as human rights violations committed 
by the State, that is, 57.02% of the total number of classified victims 
were concentrated in those first months. The National Commission on 
Political Prison and Torture (ncppt) reported that 68.70% of the survivors 
of the detention occurred in 1973 (cnrr 1996: 579).4 

4 The percentage was calculated by the author of the National Commission on Political 
Prison and Torture Report (NCPPT, 2004).
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Due to the widespread persecution of people in the country during this 
period, many asked for political asylum in embassies, thus starting a long 
period of exile for thousands of Chileans.  

According to the ncrr, the enforced disappearance was applied deliber-
ately, massively, not always with political motivations and with a clear lack 
of centralized coordination, “...at the bottom [enforced disappearances] 
consisted in a summary execution or murder of the victim, the corpse be-
ing disposed (usually by throwing it into a river or clandestinely burying 
it), all this followed by denial of the facts or delivery of false versions.” 
The CNRR concludes that it was moreover a way of hiding or covering up 
crimes, rather than an action subject to central coordination “...aimed at 
eliminating particular categories of persons...” (cnrr, 1996: 22-23). 

Detentions of persons were massive and widespread, most of the time 
without any judicial process, and in many cases with no administrative 
order. 

Subsequently, a decree of exemption from the Ministry of the Interior 
was applied to justify detentions, in use of the faculties conferred by the 
state of siege. Regiments, police stations, prisons and investigative po-
lice barracks were used as detention facilities. Generally, police barracks 
and stations served as places of transit to the regiments; as places where 
detainees were interrogated, using torture as an instrument for this. Af-
ter the interrogations, detainees were either released, kept in detention 
or sent to a court-martial. In case of being sent to a court-martial, the 
victim was usually sent to the local prison. Special detention facilities 
were also set up, such as the Pisagüa prison camp and the Las Machas 
de Arica campsite in the north of the country, the Tejas Verdes prison 
camp in San Antonio (fifth region), Isla Quiriquina, in front of Concep-
ción, (eighth region) or Dawson Island, in the extreme south of Chile, 
where prisoners of the twelfth region and the principal authorities of the 
deposed government were sent. 

Other detention centers, in addition to those above mentioned, existed 
in the most important cities. In Valparaíso, the navy used its own ships 
as well as others requisitioned for this purpose. Since classes were sus-
pended in Valparaiso, the he educational establishments of the armed 
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forces, such as the Naval War Academy and the Air War Academy and 
Military School in Santiago, were also held for this purpose. Two import-
ant sport centers in Santiago were also used: the Chile Stadium and the 
National Stadium. In certain regions, sport camps were also used as pris-
on camps: the Sokol Regional Stadium of Antofagasta, the Valparaiso 
Stadium in Playa Ancha, the Regional Stadium of Concepción, the iansa 
Gym in Los Ángeles, Osorno State Bank Gym, Panguipulli Gymnasium 
and the Casa del Deportista in Punta Arenas.5

The existence of executions outside of due process or extrajudicial ex-
ecutions also came to light. Among these executions, the use of the 
“escape law” was frequent, that is, cases in which the death of detainees 
was explained by the authorities on the grounds that they had attempt-
ed to escape from their custodians and that, by failing to abide by the 
call, they had been shot. The cnvr concluded that the official explana-
tions were implausible in all the cases of “escape law” that they were 
aware of, notwithstanding the foregoing that it was not justified to kill 
those who might have been confined in a different manner. There are 
also cases of deaths in which the authority gave no explanation, even 
when the victims were detained (cnvr, 1996: 23).

In the first months of dictatorship, murders occurred mostly in remote 
detention centers or at night. However, some executions were carried 
out at the time of the arrest, especially in the southern part of the coun-
try. The methods varied, but in many cases death was executed preced-
ed by the commission of torture and ill treatment that apparently did not 
seek more than “unspeakably aggravate the suffering of victims” (cnvr, 
1996: 117). 

5 On methods and forms of torture, detention centers and other issues related to po-
litical imprisonment and torture, see Report of the National Commission on Political 
Prison and Torture (NCPPT, 2004).
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COURT MARTIALS 

Article 73 of the Chilean Code of Military Justice establishes that by 
appointing the “General-in-Chief of the Army that must operate against 
the foreign enemy or against organized rebel forces”, the competency 
of the peacetime military tribunals ceases and wartime military tribunals 
begin to operate. Decree Law No. 3 of September 11, 1973 declared 
the “State of Siege in entire territory of the Republic” and the governing 
board assumed the capacities of general in chief of the forces that would 
operate in emergency. As we pointed out, it was further explained that 
this time should be understood as time of war. 

On the basis of these and other norms, numerous court-martials were 
constituted during the months after the coup d’état, according to the 
structure of military courts in time of war provided by the Code of Mil-
itary Justice. In general, many final rulings of the court-martials served 
as an “excuse” to justify extrajudicial executions and in many cases, it 
has not been possible to establish the “materiality” of the respective 
court-martial. (cnvr, 1994: 79, 116; Case No 2182-98, December 21, 
2015). Notwithstanding, the rules of due process were also violated, the 
right to defense was generally suppressed and severely restricted, and 
interrogations were preceded by intimidation and torture (cnvr, 1996: 
117).
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JURISDICTIONAL ACTION COMMANDS FOR 
THE DOMESTIC SITUATION 

The regular plan of the armed forces for the control of the country in 
case of emergency handed over the control of the “internal situation” to 
the legal area commands of the internal situation (cajsi). As of Septem-
ber 11, 1973, cajsi began to operate throughout the country. 

In Public Announcement No. 16 of September 11, 1973, the “Legal Ar-
eas of the Internal Situation” are mentioned. To date, the role and func-
tioning of cajsi has been little known and studied by Chilean historiogra-
phy, in part because it has only been possible to gradually recognize its 
existence and its role in the coordination of repressive activities through 
judicial investigations. 

A report of 2005 by the Chilean investigative police states that according 
to testimonies provided by senior army officers: 

“As of September 11, 1973, the so-called “Legal Area Commands of 
Internal Security” (cajsi) governed in different cities of the country, im-
plemented to organize the events that have taken place since that date, 
through which, following the organizational structure and respective 
command, instructions and guidelines were given for the development 
of military operations to monitor compliance with the various measures 
taken at the national level, such as the “state of exception” and “state of 
emergency” (Police Report No. 11, 2005).6 

In another police report of 2004, the cajsi is defined as: “An intelligence 
coordination body created to carry out the legal functions assigned to 

6 This cause is known as “La Moneda” episode because it investigates the arrest and 
subsequent disappearance of the collaborators and members of the GAP who were 
in La Moneda next to the President Salvador Allende on September 11th 1973. They 
were all arrested in La Moneda the same September 11th and taken to the Tacna 
Regiment (National Library of Chile, 2016).
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the Commanders and Admirals operating throughout the country. This 
power was delegated by the Governing Board at the time” (Police Re-
port No. 537, 2004). The report adds that each Command was in charge 
of the highest military authority in the area, which corresponded to the 
officer of the Armed Forces or Carabinero with most seniority present in 
the area (Police Report No. 537, 2004). 

According to this police report, each Commander of military region or 
headquarters was in charge of internal security, “for which there were, 
among other measures for safeguarding/protecting the population, the 
curfew, state of siege and other measures of security conducive to main-
taining the public order in a state of exception”. The Report points out 
that the cajsi exercised a “sort of role as a Military Judge” and were re-
sponsible for the processes of the detainees in the respective area and 
for speeding them up, “in addition to determining and resolving the 
situation of detainees” (National Library of Chile, 2016). 

Since the very day of the coup onwards, companies and troops from dif-
ferent parts of the country began arriving in Santiago, acting under the 
orders of the respective cajsi to which they were assigned and directly 
participating in raids, arrests, executions, etc. Troops from outside Santi-
ago also aimed to safeguard the prisoner centers that were established 
in the Chile Stadium and the National Stadium. However, the informa-
tion regarding the troops in charge of each cajsi was contradictory. 

The cajsi of Santiago was divided into areas in charge of “groups” (Met-
ropolitan Police Intelligence Brigade Police Report No. 11, 2005). Gener-
al Sergio Arellano Stark, head of the Centro Group, indicates that it was 
composed Companies of the Buin Regiment Company, Tacna Regiment, 
Infantry School of San Bernardo and others from Los Andes, Quillota, 
Valparaíso and La Serena (Police Report of Metropolitan Police Intelli-
gence Brigade 11, 2005). 

It is important to note that the Tacna Regiment, located in the center 
of the city and relatively close to the La Moneda Palace, was one of the 
first detention centers to which detainees were taken from the center of 
Santiago, until the Chile Stadium was enabled, followed by the National 
Stadium. According to legal investigations, the detainees of the Palacio 
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de la Moneda, close collaborators of President Allende, were taken to 
the Tacna Regiment and then executed at the Paratroopers and Special 
Forces School of Peldehue. To date, these persons are still recorded as 
detained-disappeared.

The already mentioned police report designates that the center group 
in Santiago (cajsi Center) also had a military staff, operating under Lieu-
tenant Colonel Sergio Arredondo González. According to the records de-
livered by this Colonel, their duty was to cover “industrial cords”, which 
corresponded to intervened companies which were in charge of Popular 
Unity officials and that would have offered armed resistance, according 
to Arredondo. That is, the cajsi Center participated in the raids carried 
out in the industrial cords of the Vicuña Mackenna sector. The report 
concludes that the cajsi Center, as well as other cajsis in the country, were 
implemented to organize “the events that occurred after September 11, 
1973, through which, following the organic structure, they gave instruc-
tions for the development of military operations, designed to monitor 
compliance with the various measures taken at the national level, corre-
sponding to the ‘Central Association of the cajsi of Santiago’ through its 
contingent. These operations included, carrying out patrols, designed 
to verify compliance with the “curfew”, or detecting alterations of the 
public order, as well as placing armed groups...” (Metropolitan Police 
Intelligence Brigade Police Report No. 11, 2005: pages 6236). 

The role of the cajsi implied that the different groups were in charge 
of the coordination and execution of the military operations in the city, 
which practically meant a military occupation of the country’s capital. In 
addition, the cajsi directly interfered in the functioning of the military 
justice system of the time by intervening in the development of judicial 
processes. 
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THE CARAVAN OF DEATH 

The first days of October 1973, a military entourage commanded by 
General Sergio Arellano Stark, “Official Delegate” of Army Commander 
in Chief, Augusto Pinochet Ugarte, crossed the country by helicopter 
from the south to the north, with the aim of “accelerating and applying 
more stringency with respect to the processes of political detainees while 
also instructing local authorities to do so accordingly” (cnvr, 1996: 121). 

Under the title of “October tightening”, the cnvr states in its report that 
within a few weeks of the coup, the primacy of the central military com-
mand of the country observed that the approach to military intervention 
varied in different provinces. This was attributed to the fact that, with 
some exceptions, in many provinces there was no “strong resistance” 
as in Santiago, and before the coup itself, there were friendly relations 
or relations of coexistence with the authorities of the deposed govern-
ment, which in some provinces created situations of “softness and even 
leniency that could stimulate a rebirth of opposition resistance, making 
it necessary and urgent to correct it” (cnvr, 1996: 121). In this line, it was 
decided to instruct the authorities “to standardize, speed up and harden 
the punishment of crimes of a political nature, prosecuting numerous 
detainees in court-martials for that concept” (cnvr, 1996: 121). 

The journey of General Sergio Arellano Stark’s entourage throughout 
the country became known in Chile as the Caravan of Death (cnvr, 1996: 
121). The journey to the south included the cities of Rancagua, Curicó, 
Talca, Linares, Concepcion, Temuco, Valdivia, Puerto Montt and Cau-
quenes and northern cities of La Serena, Copiapó, Antofagasta, Calama, 
Iquique, Pisagüa and Arica were visited too. Generally, it has been es-
tablished that, upon the arrival of the entourage to the respective cities, 
General Arellano would meet the maximum military authorities of the 
place and requested the background information of political prisoners. 
Subsequently, and in almost every case, in a coordinated manner with 
the military authorities a list of political prisoners would be drawn up by 
Arellano’s entourage and during the night these detainees would be tak-
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en from their detention centers to be executed by military subordinates. 
Usually a member of the entourage together with local military person-
nel participated in the executions, often young officers, lieutenants and 
second lieutenants of any regiment in the area. 

The cnvr attributes to the group a total of seventy-two executions which 
correspond to four executions in the city of Cauquenes, located in the 
south central of the country (October 4, 1973), fifteen executions in La 
Serena (October 16), thirteen in Copiapó (October 17), fourteen in An-
tofagasta (October 19) and twenty-six in Calama (October 19), all locat-
ed in the north of Chile. 

These figures from the cnvr, delivered to the country in 1991, have in-
creased according to the records compiled through years of judicial in-
vestigations still ongoing to date. 

A court ruling in Valdivia established that the executions were carried out 
“as a result of a sentence pronounced in an alleged court-martial whose 
materiality does not exist” (Court of Appeals, Case No 2182-98, 2015).7 
For this reason, the members of this court martial were later prosecuted 
and charged because they decided, without adhering to the minimum 
legal formalities, to request the death penalty for the twelve victims from 
the military judge, who ordered their execution after the arrival of Sergio 
Arellano and his Caravan to the city on October 3 and 4, 1973 (Court of 
Appeals, Case No 2182-98, 2015). These twelve victims from Valdivia 
were not included in the total number of victims of the Death Caravan 
listed in the cnvr report. The report also did not consider two victims of 
the passage of the Caravan through Curicó8 which would raise the num-
ber of victims to 86 people. 

7 The resolution refers to the fact that it has not been possible to verify whether the 
War Council actually existed because there is not even a copy of the sentences. The 
War Council rather served as a simulation to give the appearance of legality to the 
executions carried out. 

8 By means of Judicial Resolution of July 31, 2014, Sergio Arellano Stark and one of-
ficer were accused for being responsible of the execution of two people in Curicó. 
Another officer in the area was subsequently prosecuted by a court decision dated 
from April 14, 2014 (Case No 2182-98, 2015).
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Based on direct orders from the Commander in Chief of the Army and 
Head of the Military Junta, Augusto Pinochet, the military entourage, 
headed by General Arellano, drove around important areas of the coun-
try with the aim of executing almost a hundred people, mostly leaders of 
the left and adherents of the previous government. 

This action gave a signal to the military authorities of the country to 
toughen the persecution of the political opposition and the Chilean so-
ciety, thus provoking terror in the population. It is noteworthy how the 
entourage not only fulfilled its own orders but also involved military au-
thorities and young officers of the Army in the execution of crimes, es-
tablishing bonds of complicity that lasted for a long time.9 The proof of 
this complicity lies in the fact that the Truth and Reconciliation Commis-
sion, after a serious and rigorous work of collecting background informa-
tion in 1990, was not able to confirm the participation of the members of 
the entourage in the shootings that occurred during the crossing of the 
Caravan of Death through several cities of the country (participation was 
known to relatives of the victims) and that the report notes that there was 
a relative respect for legal frameworks, which were clearly and seriously 
violated, as has been established in subsequent judicial investigations. 

9 Those who showed resistance to the action of the Caravan were subsequently re-
moved from their positions, such as General Lagos in Antofagasta and General Efraín 
Jaña in Talca.
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HUMAN RIGHTS VIOLATIONS BETWEEN 
1974 – 1977

The second stage of serious human rights violations in Chile began in 
early 1974 and ended in 1977 with the dissolution of the National Intelli-
gence Directorate (dina). It is characterized by a decrease in the number 
of human rights violations and by an increasing selectivity of victims, 
targeting especially those belonging to the Chilean left. The repressive 
action was assumed by secret organs of the armed forces, some were 
part of the structure of the armed forces and carabineros (intelligence 
services) and others were created especially for these purposes: the dina 
and the Joint Command. 

Of all these secret intelligence agencies, the dina was the main perpe-
trator of repressive activities during this period of time. One of its char-
acteristic methods of action was the systematic forced disappearance of 
people which, according to the report of the cnvr, reflected “a desire for 
systematic and politically motivated extermination of certain categories 
of people,” the militants of leftist parties. The main repressive agencies 
are described below. 
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The Air Force Intelligence Service 
Following the coup d’état, the Air Force’s Wartime Aviation Prosecutor’s 
Office instructed a War Council No 1-73, named “against Bachelet and 
others,” and aimed against officers and non-commissioned officers of 
the Air Force who had participated in the government of Salvador Al-
lende or were supporters of the constitutional government. A dozen of-
ficials from that branch of the armed forces was arrested under treason 
charges, among them Alberto Arturo Miguel Bachelet Martínez, the Air 
Brigade General, whose name individualizes the process, and who in 
1972 was appointed by President Salvador Allende as President of the 
National Directorate of Supply and Marketing (dinac) in 1972.10

The condemnatory sentence of the judicial investigation for the death 
of General Alberto Bachelet states that “as of September 11, 1973, the 
Intelligence Service of the Chilean Air Force (sifa) initiates military actions 
with the purpose of investigating officers and non-commissioned officers 
of the Institution, who were charged for committing crimes covered in 
the Code of Military Justice and for the development of actions that 
were sympathetic to the recent deposed government of President Salva-
dor Allende Gossens, mainly with respect to those who had to perform 
administrative functions, paradoxically designated by the institution it-
self” (Judgment in Case No 495-2010, 2014). 

The ruling further states that a special prosecutor in charge of the inves-
tigation was appointed and acted under the parameters of the war-time 
legal proceedings in time of war, disregarding the minimum principles of 
due process, supported by intelligence officials. The prosecutor decided 
about the detention of the aforementioned military who were taken to a 
confined area and underwent interrogations where they were tortured in 
order to obtain confessions in order to present them to the court-martial, 
“under the charge of cooperating with enemy factions, as established by 
the ruling of the court martial, directed mainly at those who were part 
of the Communist, Socialist Parties or movements such as the Revolu-
tionary Left (mir) and in general at all supporters of the so-called Popular 

10 Alberto Bachelet Martínez was also the father of the current President of the Republic 
of Chile, Michelle Bachelet Jeria.
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Unity, which constituted an ideological harassment” (Judgment in Case 
No 495-2010, 2014: recital six). 

In 1974, after the trial of the aviators, the sifa began directing its efforts 
towards the arrest of the main leaders of the mir, without regard to the ar-
rest of some communist militants and the former Communist Party Sena-
tor, Jorge Antonio Montes Moraga, who was accused of being in charge 
of the “military work” of the Communist Party, as well as his family and 
his closest political environment. 

The number of detainees was so high that the air force decided to initi-
ate another war council against new detainees in March 1974, beginning 
with the arrests of leaders of the mir, initiating Case No 84-73 (other war 
councils would be initiated later). 

An attempt to give the appearance of legality to the repressive activity 
of sifa was made in these processes, characterized by detention followed 
by long periods of solitary confinement and torture against those de-
tained for political reasons in the Air War Academy. Many of detainees 
deprived of liberty remained in solitary confinement for an extended 
period, in some cases for several months,  without contact to the outside 
world and without informing their relatives about their whereabouts, un-
til the sifa allowed receiving visits. Many detainees were taken to public 
jail while awaiting a ruling of the war council, others were simply released 
without charge. Some detainees from different regions were transferred 
to their cities of origin where they were subjected to trial by the respec-
tive military authorities of the court martial..

More militants and leaders of the mir were to be arrested during 1974. 
In January 1975, the arrests of members of the mir by sifa troops ostensi-
bly decreased. The detainees were mostly transferred to the public jail, 
except for a few who were moved from the Air War Academy to “the 
Yellow House”, a property of the sifa near the Air War Academy where 
they were held for a short period of time until they were transferred 
to jail or concentration camps. The sifa moved its dependencies to the 
street Juan Antonio Roos where it would work along with other intelli-
gence services, calling themselves “the community and intelligence”. 
From 1975 onwards sifa ascended from the category of “Service” to that 
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of “Direction”, what was later called Direction of Intelligence of the Air 
Force (difa). It redirected its efforts to repression of the Communist Party 
until the end of 1975, when members of the difa became part of the Joint 
Command.11

The beginning of systematic persecution against leaders of the mir by 
sifa was sped up by months because of dina’s action against them. As 
dina began to outline its strategies, the struggle of the apparatuses to 
achieve greater successes in its attempt to dismantle first the mir and 
later the Communist Party also began. Over time, however, the differ-
ence of objectives became apparent, especially those regarding actions 
against militants of the mir, a priority of repressive apparatuses during 
1974. On the one hand, sifa employed different methods, even negotia-
tion, in order to obtain the surrender of the mir and the exile of its main 
leaders and political cadres. The dina, on the other hand, sought the 
extermination of the main leaders and militants of the mir. 

In 1976, dina and the Joint Command, in whose ranks were enlisted 
many difa agents, were mainly focused on bringing down the Communist 
Party. Tactical teams from both were used in the forced disappearance of 
persons, with the former executing more victims than the latter. 
 
The action of the sifa responded to the guidelines of Air General and 
Commander of the Chilean Air Force, Gustavo Leigh Guzmán, then 
member of the military junta of government in representation of the air 
force, who from the beginning of the coup started to develop rivalries 
and discrepancies with General Augusto Pinochet Ugarte, Head of the 
Military Junta and Commander-in-Chief of the Army, on whom Manuel 
Contreras Sepúlveda, Director de la dina, directly depended. The dis-
putes of Pinochet and Leigh were known from the beginning of the dic-
tatorship.

11 The Joint Command was an intelligence agency that operated from the end of 1975 
until 1976, with focus on the Communist Party. The Report of the National Commis-
sion of Truth and Reconciliation confirmed a participation in the disappearance of at 
least 30 people for one year. The Joint Command operated and was formed mainly 
by officials of the Directorate of Intelligence of the Air Force, DIFA, members of the 
Directorate of Intelligence of Carabineros, DICAR and to a lesser extent with agents 
of the SIN Naval Intelligence Service and the Army Intelligence Service, DINE (CNVR, 
1996b: 458).
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Leigh opposed the idea of Pinochet occupying the position of “Pres-
ident” of the government junta, given that in the original plan of the 
coup leaders, that position would be alternated. Leigh was one of the 
organizers of the coup d’état and General Pinochet joined the military 
action at the last moment. The tensions were increasing throughout the 
years and General Leigh was dismissed from his position in the govern-
ment junta and from his rank of the Commander-in-Chief of the Air Force 
in 1987.12 

In this regard, it seems reasonable to argue that the action of the respec-
tive repressive apparatuses also responded to a logic of power dispute 
between two high commanders of the Junta, General Leigh and General 
Pinochet. 

The Joint Command 
In 1975, the Army Intelligence Directorate (dine), the Naval Intelligence 
Service (sin), the Air Force Intelligence Directorate (difa) and the Carabin-
ieri Intelligence Directorate (dicar) began to operate in the same building 
located in the capital of the country, Santiago, creating the “Community 
of Intelligence” and cultivating regular contacts. The respective directors 
met weekly, nonetheless, each service operated independently. 

However, during the year 1975, intelligence operations began to take 
place, which included the detention, torture and enforced disappear-
ance of persons by a new body, having no formal existence. This body, 
called the Joint Command, was focused specifically on persecution of 
militants of the Communist Party of Chile (there is no evidence of victims 
of other parties). 

The emergence and rapid rise of the Directorate of National Intelligence 
(dina), which possessed an overabundance of resources, excessive pow-
er and was not subject to any control, generated reservations and fears 
among uniformed and intelligence services. In September 1975, the 

12 Regarding the disputes between Leigh and Pinochet, see Valdivia (2003).
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Presidency of the Republic, that is to say, Pinochet, issued a reserved or-
der13 according to which all the arrested who violated the political recess 
were under the exclusive competence of the dina, which had exacerbat-
ed these fears or reservations in the opinion of the cnvr (cnvr, 1996b: 
461). 

According to the cnvr report, the difa had opposed this decision, but 
it was preserved by General Pinochet. However, the difa continued its 
ongoing operations, particularly those against the Communist Party, 
through a brigade or special group, which would later become known 
as Joint Command. The Command was composed of difa officials and 
civilians of nationalist or extreme right view. It officially became known 
as the Joint Command by the end of 1975, when it was staffed by other 
intelligence services (cnvr, 1996b: 461). 

The Command had significant disputes with the dina that led the Com-
mander in Chief of the Air Force to withdraw his personnel from the 
dina in 1976. His objective was the Communist Party and approximately 
twenty enforced disappearances of communist leaders carried out by 
the Command were recorded. However, to date there is no certainty, as 
to whether certain victims of the Communist Party were forcibly disap-
peared by agents of the dina or the Joint Command.

The National Intelligence Directorate 
The military junta officially created the National Intelligence Directorate 
(dina) by Decree Law No. 521, dated June 14, 1974 (Decree Law No. 
521, 1974). Nonetheless, at that time the dina was already responsible 
for several victims, and judicial investigations prove that it was already 
fully operational. 

13 An unregulated/unlawful document which allows one to evade ordinary judicial pro-
cedures and therefore act directly against a particular person or group of people, 
stripping/depriving them of any rights to a (fair) trial.
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Before the coup, a group of officers, especially those belonging to the 
Army, began to organize in secret. This group would later be known as 
the dina Commission. The cnvr points out that this group – creator of the 
dina, “showed the ability to delimit and at the same time exceed its au-
thority, later proven by its history. The group delimited its actions by es-
tablishing the fundamental task to eliminate what they considered as the 
ultra-left, the mir and other groups or individuals linked to it. Thus, having 
demarcated the “enemy”, the group decided to destroy it completely 
by identifying, placing and killing their management teams or militants 
considered particularly dangerous” (Decree Law No. 521, 1974: 45-46).

On November 12, 1973, Colonel Manuel Contreras Sepúlveda present-
ed the plan to create the dina to the Governing Board. The plan was 
approved and the different branches of the armed forces and police had 
to provide personnel to the new service. The new intelligence service 
organized quickly and its first repressive actions were carried out during 
the last months of 1973, while the new “service” was being structured 
and its agents were formed in “intelligence”. 

As already mentioned, the dina used the forced arbitrary detention of 
people in a systematic way. However, it is important to note that, to 
date the total number of persons – who later regained their freedom – 
detained and taken to the dina’s detention and torture centers, remains 
unknown. Almost all detainees were victims of torture. 

According to a study carried out by the author of this article, an approx-
imate number of dina victims resulting in death or disappearance is 418 
persons (Garcés, 2016: 18). This number is an approximate as the truth 
commissions failed to establish the body responsible for the disappear-
ance or execution of all the victims known to them, as well as the circum-
stances and responsibilities that have been subsequently established 
by judicial investigations (cnvr, 1996a: 18). In certain cases, especially 
those regarding communist militants who disappeared in 1986, there 
are doubts as to whether the structure responsible for the disappear-
ance of the victims was the dina or the Joint Command. Incidents were 
registered also in regions where judicial or human rights investigations 
lead to the establishment of the responsibility of dina agents, without any 
certainty or judicial convictions that would prove so. 
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As can be seen in the chart below, of the total number of victims de-
tained and executed by the dina (418 persons), 362 victims correspond 
to disappeared detainees (86.6%) and 56 (13.4%) to victims of summary 
executions or deaths due to torture whose body was found by their rel-
atives. 

Chart 1 Victims of forced disappearance or summary execution of the 
dina.14 

The dina began to practice enforced disappearance as a standard meth-
od from the end of May 1974, with the London Barracks already being 
organized and functioning.15 The number of disappeared detainees ex-
ponentially increased in subsequent months.16

Furthermore, in spite of pursuing leaders and militants of all the Chilean 
left, between May 1974 and February 1975, the dina concentrated its 

14 Source: Compilation based on the Report of the National Commission of Truth and 
Reconciliation, the Report of the National Corporation of Reparation and Reconcili-
ation, the Report of the Advisory Commission for the Qualification of Detainees-Dis-
appeared, Political Executives and Victims of Political Prison and Torture, legal cases 
against DINA agents. Graph of Magdalena Garcés (2016: 18).

15 There were cases of disappeared-detainees and executed for political reasons by 
DINA already before May, but subsequent figures are much higher and allowed to 
establish a systematic pattern.

16 3 missing persons are registered in May, in June the number increased to 7, in July 
34 person are registered and in August 45. In September there were 47 missing de-
tainees recorded under the responsible of the DINA. The number would vary in the 
following months.

Total general 50%

DD 43.3%

Ejecutado 6.7%



86

ERADICATING IMPUNITY FOR SEVERE HUMAN RIGHTS VIOLATIONS IN LATIN AMERICA: CHILE

efforts on the extermination of the mir. 225 out of the 418 people that 
were disappeared, detained or executed by this body, were militants or 
leaders of that party, followed by 116 militants or leaders of the Commu-
nist Party and 47 members of the Socialist Party. 

The Socialist Party and the Communist Party had a deep-rooted history 
within the Chilean popular movement, as well as parliamentary repre-
sentation until 1973. Both parties were part of the Popular Unity govern-
ment and enjoyed a broad support. The mir was a comparatively small 
party of recent formation (1965) that had succeeded in establishing it-
self in the national political scene during the government of the Popular 
Unity. After the coup d’état, it directly challenged the military junta by 
proclaiming “the mir does not settle” and quickly declared its decision to 
lead the resistance towards the new government. 

The objective of the dina was the extermination of the mir. It assassinated 
and disappeared not only its main leaders, but also local activists, social 
leaders and members of intermediate structures, especially those in the 
city of Santiago. Between May 1974 and February 1975, 181 militants 
and mir leaders were detained and subsequently reported as missing or 
killed by the dina. 

In 1975, the dina began its restructuration and expanded its subject of 
persecution. During that year, the majority of the members of Internal 
Direction (Political Commission) of the Socialist Party were forcibly dis-
appeared, without it being detrimental to maintaining its policy against 
the mir and initiating the Communist Party’s repression. During the 1976, 
the central objective was the fragmentation of consecutive divisions of 
the Communist Party. 

The number of victims and the presence of witnesses in the operations 
and in the detention and torture centers seem to indicate that the mir, 
being the first objective systematically pursued by the dina, served as 
training, experimentation and “learning” for dina agents. Gradually, the 
dina began to leave less and less traces of its operations, there were 
fewer witnesses and the arrests were more selective in terms of intended 
purpose: to disrupt the Chilean left through forced disappearance of its 
main leaders. 
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THIRD PHASE:
YEAR 1977 AND MARCH 1990

A third phase of the repressive machinery began in 1977 and persisted 
until the end of the dictatorship. The pressures of the us government to 
try and extradite those responsible for the 1976 bombing in Washington 
dc of the former Chancellor of the government of Salvador Allende, Or-
lando Letterer and his secretary Ronnie Moffitt, who lost their lives. As 
well as the international denunciation of serious human rights violations 
that occurred in Chile by human rights organizations such as the Vicar-
iate of Solidarity, groups of victims’ relatives, organizations of Chileans 
in exile, and so on, forced the military junta to close down the dina. The 
dictatorship then created a new intelligence body, the National Informa-
tion Center (cni), which was the main responsible for the most serious 
violations of human rights during the following years of the dictatorship, 
although not the only one. 

The most frequent method employed by the cni was the method of 
“false confrontations” which consisted in the arrest, torture and death 
of persons in barracks, and the subsequent transfer of the bodies to 
public spaces or private areas where an armed confrontation between 
victims and agents of the cni was simulated. In other cases, these were 
summary executions disguised as confrontations. In these cases, as in 
many arrests by the cni, the background information was later given to 
the military justice which granted legality to these arrests, torture and/
or executions, and guaranteed complete impunity for those responsi-
ble for the crimes. 

After the dissolution of the dina, period in which the Joint Command also 
ceased to function, the enforced disappearance cases were noticeably 
reduced, although the practice of extrajudicial executions continued. 
The main responsibility for these executions had the cni, without preju-
dice to the performance of other groups such as the Avengers of Mar-
tyrs Command (covema), formed after the attack that killed Army Colonel 
Roger Vergara, head of Army intelligence. The covema was composed of 
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officials from the investigative police, carabinieri and the cni.17 The Car-
abineros Communications Directorate was created in September 1973, 
in which former members of the Joint Command participated. This body 
was responsible for several executions in the eighties, such as the triple 
kidnapping and later homicide by beheading of three communist pro-
fessionals in March of 1985 is. One of the victims was an official of the 
Vicariate of Solidarity. 

Based on the number of victims of “false confrontations” and the impact 
they had on the society, we can underline the cases of “Fuenteovejuna” 
and “Janequeo” killing 5 persons, all militants of the mir; the “Operation 
Alfa Carbón” that killed 7 young militants of the mir in the southern zone 
of the country; “The four from ‘86”, operation in which 4 people were 
killed, two members of the mir and two members of the Communist Par-
ty, directed as a reprisal for the attack against Augusto Pinochet; and the 
“Operation Albania”, in which 12 militants of the Patriotic Front Manuel 
Rodríguez were assassinated. The cni was responsible for all these ac-
tions. Some of them were investigated and sentenced, other are still in 
under investigation. The victims of the cni and other repressive organiza-
tions were mostly militants of the leftist parties. 

During the 1980s, a period of popular protest began in Chile, having its 
greatest expression between 1983 and 1985. In response to the protest 
movement, massive raids were resumed especially among popular sec-
tors, mass arrests and mass use of torture, surveillance and intimidations. 
Police actively participated in the repression of the protests, as well as 
the personnel of the armed forces. 

Of total arrests between 1978 and 1990, carabinieri were responsible 
for 37.16 %, the investigative police for 13.36% and the cni for 28.58%, 
according to a report of the cnppt. 

17 An “Anti-Subversive Command” had been formally created which was to coordinate 
the action of different security apparatuses and investigate the murder of the Colonel 
of the Army. In the context of its investigations, extrajudicial executions occurred with 
the participation of these agents during the period, as well as other acts of violence, 
known to their victims as Avengers of Martyrs Command. CNVR Report (1996c: 623).
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Police is accountable for 50.52% of political arrests and torture recorded 
between 1978 and 1990. This figure shows how police forces actively 
participated in actions of political repression. 

There was also a series of executions and deaths during this period, 
described mostly as “deaths caused by abuse of force” by the cnvr: per-
sons killed in protests by shots fired by unknown civilians, presumably 
linked to the cni, as well as shots fired by the carabineros. However, the 
victims were not always involved in the protests. The cnvr investigated 
141 cases of persons killed during the days of national protests from 
1983 to 1985 and concluded that 131 persons were either victims of 
serious human rights violations or of the situation of political violence in 
the context of demonstrations (cnvr, 1996c: 701). 

Raids and mass detentions during periods of protest affected mainly the 
poorest neighborhoods of the cities, or those neighborhoods that “were 
known” to actively participate in the protests, as well as universities and 
educational centers. These raids and mass detentions were relaunched 
in 1986 and 1987 in cases of protests and demonstrations, but particular-
ly on the occasion of the occurrence of certain political violence events 
of relevance: the failed attempt to assassinate Augusto Pinochet Ugarte, 
the finding of a massive internment of arms in the north of Chile by the 
Patriotic Front of Manuel Rodríguez, fpmr (armed wing of the Communist 
Party) during 1986 and the abduction of an Army colonel in 1987 by the 
same group. The Vicariate of Solidarity acknowledged the increase and 
intensification of the application of torture against detainees linked to 
these events.18 

18 See Monthly Reports of Vicariate of Solidarity.
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POLITICAL TRANSITION, TRANSITIONAL 
JUSTICE, TRUTH AND JUSTICE PROCESSES 

The Chilean military dictatorship formally ended when Patricio Aylwin 
Azócar assumed the presidency of the republic on March 11, 1990. Au-
gusto Pinochet was previously defeated in 1988 in a plebiscite held ac-
cording the calendar and rules established in the constitution imposed 
by the dictatorship in 1980. After certain constitutional changes carried 
out by means of a political agreement between the opposition and the 
government, presidential and parliamentary elections were held in De-
cember 1989 following the calendar established in the same Constitu-
tion, in which the party candidate was defeated and the government 
gained a coalition of 17 parties of the center and the political left. The 
Communist Party and the Coalition of Parties for Democracy were ex-
pressly excluded. 

The process of transition by making an agreement began and was based 
on “an ambiguous agreement with many assumptions and without an 
explicit text that would establish the terms of the agreements between 
the retiring authoritarian military power and the emerging civil power”, 
as historian Mario Garcés points out (Garcès, 2010: 147). However, Dr. 
Garcés further explains that although there was no text that fixed the 
terms of the agreement, there was a text that provided the terms of the 
institutional process of the 1980 Constitution, which sought to ensure the 
continuity of a political system with authoritarian features (Garcés, 2010: 
147). One of the most obvious features of this continuity was that the 
former dictator was able to continue to occupy his position of command-
er-in-chief of the army for the next eight years, which in turn impeded 
the president of the republic from removing the commander-in-chief of 
the armed forces from his respective positions. 

However, the Chilean dictatorship was not only characterized by serious 
human rights violations. As Cath Collins points out, “safeguarded by an-
ti-communism and the doctrine of national security then prevailing in the 
West, like many of its peers of the time, the Chilean regime also sought 
to legitimize itself through the adoption of a more or less neoliberal ex-
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periment, according to the spirit of time (zeitgeist), and whose results he 
claimed as an ‘economic miracle’”(Collins, 2013: 83).

A product of the binomial system imposed by the 1980 Constitution, 
the new government had to face a strong opposition with parliamenta-
ry overrepresentation, including the existence of “appointed senators” 
in the upper house of parliament. This opposition strongly defended 
the continuity of the economic system and imposed persistent obsta-
cles that prevented the modification of the authoritarian constitution. 
In this context, “the democratic forces that took over the government 
in 1990 brought about diverse strategies of adaptation to the ‘agreed 
transition’” (Garcés, 2010: 148). These included a political manage-
ment that focused on the management of the state and the demobi-
lization of the popular sectors as well as on the “commitment to gov-
ernance” that “would serve to set limits on both the military and civil 
society,” politically conceptualized as “democracy of the agreements” 
(Garcés, 2010: 148). 

In this respect, transitional justice measures have been implement-
ed since 1990. They were mainly focused on establishing “the truth of 
events”, the most serious human rights violations, measures of repa-
ration to the relatives of the victims and guarantees of non-repetition. 
The first and most important measure to establish the truth was the 
creation of the cnvr by means of presidential decree. Because of the 
difficulty of advancing in justice caused by the permanence of Pino-
chet as the commander in chief of the army and the new relationship 
established with the military by the new authorities, knowing the truth 
was prioritized through a mechanism that could be set up by the exec-
utive branch. In addition, guarantees of “impartiality” were sought in 
the election process of the members of that mechanism, among whom 
persons linked to the right were called, such as the historian Gonza-
lo Vial, with a concession to the military: victims of human rights vio-
lations that could be classified by the Commission as those who had 
suffered “attacks on life, resulting in death, committed by individuals, 
under political pretexts, including acts of indeterminate and selective 
terrorism, as well as other attacks” were incorporated (cnvr, 1996a: 25).19 

19 In practice, members of the Armed Forces and Order were included, as well as civil-
ians who died in acts of political violence.
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It was also clearly settled that the Commission had no judicial pow-
ers. 

With some emblematic cases in mind, the judicial action of courts of 
justice was relegated to the second level: “Justice as far as possible”, as 
President Patricio Aylwin Azócar declared in an acclaimed speech. 
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20 It is important to point out that in many cases described by the CNVR Report as 
deaths as a result of political violence of what appeared to be armed clashes between 
leftist militants and the police or security agencies, it was later proved by judicial in-
vestigations that they were “false confrontations” or that the confrontations occurred 
but the person was murdered when already unarmed.

TRUTH COMMISSIONS
AND REPARATION MEASURES 

By means of Supreme Decree No. 355 of April 25, 1990, the first gov-
ernment of the Chilean transition created the cnvr, whose aim was “… 
to establish as complete a picture as possible about the serious human 
rights violations resulting in death and disappearances committed for 
political purposes by agents of the State or by private persons.” This 
committee was intended as a commission of “prominent individuals” 
who were able to constitute a moral reference for deciding on the truth 
of what happened due to their distinguished and recognized trajectory. 
It was known as the Rettig Commission, by the name of its president, 
Don Raul Rettig Guisen. 

The Commission was supposed to gather as much background informa-
tion as possible in order to identify the victims and establish their fate or 
whereabouts, as well as propose measures of reparation and guarantees 
of non-repetition. The final report of the cnvr was handed over to the 
president of the republic on January 8, 1991, and almost two months 
later on March 4, 1991, Aylwin announced the content of the report to 
the country by national radio and television network. 

The report classified 2,298 people as victims of human rights violations. 
This number included cases of enforced disappearance and deaths for 
which agents of the State were responsible. The cnvr incorporated cases 
of deaths resulting from the prevailing political violence, i.e., of militants 
of the left that died in actions of armed struggle20, as well as Carabineros 
and uniformed officers who killed in this type of action or uniformed offi-
cers killed by their own comrades, usually in internal struggles.
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21 The Decree of creation of the Commission set six months as the period to carry out 
its task which could be extended for a maximum of three more months if conclusion 
in the original term wasn’t reached, by means of a well founded resolution. Art. 5 D.S. 
No. 355.

It is important to note that the work of the cnvr was facilitated by the 
existence of the important archive of the Vicariate of Solidarity, a human 
rights organization of the Catholic Church, as well as other human rights 
institutions, such as the Social Assistance Foundation of the Christian 
Churches (fasic), linked to the evangelical churches, and the Corporation 
for the Defense of People’s Rights (codepu), among others. These agen-
cies, especially the Vicariate of Solidarity, had developed an important 
process of documenting and filing complaints of serious human rights 
violations during the dictatorship, as well as judicial processes dealt with 
during those years and testimonies of relatives and survivors. 

However, the Commission faced several difficulties, such as a limited 
period of operation (six months) and the lack of cooperation between 
the armed forces and the police that were required to provide informa-
tion, especially regarding the action of security agencies. In addition, as 
it was a commission established by presidential decree, it could desig-
nate the perpetrators only voluntarily, who often knew the truth of what 
had occurred. The persistent fear of part of the population, accumu-
lated through 17 years of dictatorship and serious violations of human 
rights, was accentuated by the permanence of General Pinochet in the 
position of commander-in-chief of the army and the constant threat that 
this implicated. The “official” press had actively collaborated with the 
dictatorship, which had installed certain “truths” in the “collective imag-
inary” that could be subverted only by rigorous and long subsequent 
investigations. 

The work of the cnvr ended, as expressly provided for in its creation de-
cree, after nine months.21 However, there were still cases that were not 
classified. In addition, the authorities perceived the need for an agency 
that could not only complete this classification process, but also provide 
legal and social assistance to the victims’ relatives in order to receive the 
benefits established by law as reparation measures. 
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The cnvr report disclosed in 1991 could be considered as the first ac-
count of general history of serious human rights violations in Chile. It 
also manifested the first official recognition of responsibility for serious 
crimes committed by agents of the State during the dictatorship by the 
State of Chile. This report served as a significant part of the academic 
and journalistic research on human rights violations conducted over the 
last two decades in Chile. 

Unfortunately, it only addressed what were considered to be the “most 
serious human rights violations,” that is, violations resulting in death or 
the disappearance of the victim, excluding the situations of those who 
survived detention and torture or those who were held captive with miss-
ing persons. 

With regard to the above, by virtue of the law 19.123 from 1992, the cnrr 
was created in order to attain “coordination, execution and promotion 
of the necessary actions for the fulfillment of the recommendations con-
tained in the Report of the National Commission on Truth and Reconcil-
iation” (Article 1, n ° 2, Law 19,123, 1992). In addition, other functions 
were attributed to it, such as providing social and legal assistance to 
the victims’ relatives so they could receive the benefits established in 
the same law. The cnrr subsequently continued the process of classify-
ing victims (which had not yet been recognized by its predecessor) and 
opened a new period for receiving complaints. 

The cnrr was also ordered: 
“To promote and contribute to actions aimed at determining the where-
abouts and circumstances of the disappearance or death of detained 
and disappeared persons and of those who, despite legal recognition of 
their death, have not been located” (Art. 2 Law 19,123, 1992). 

article 6 of the Law creating the CNRR recognized that: 
“It is stated that the location of disappeared detainees, as well as the 
bodies of executed persons and the circumstances of such disappear-
ance or death, constitutes an inalienable right of the relatives of the vic-
tims and of Chilean society.” 
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On the basis of these articles, the cnrr filed complaints and lawsuits re-
lating to missing or executed detainees whose bodies had not been 
delivered to their relatives. This background information was obtained 
by the Rettig Commission and the Corporation itself.

The cnrr was responsible for the delivery of benefits to the direct rela-
tives of the victims, which essentially consisted of reparations pensions, 
scholarships, access to state housing, as well as the creation of a health 
program for victims within the National Health Service, entitled “Com-
prehensive Health Reparation Program (prais)”. 

The law that created the cnrr also defined that the date of its term would 
be December 31, 1996. This reflects an “innocent” intention of the gov-
ernment to resolve serious human rights violations in a very limited time, 
in which it did not succeed. 

At the end of the period of the cnrr, the current government found itself 
needing to continue the work of this agency, especially in relation to 
the delivery of legal and social assistance to the relatives of the victims 
as well as in the handling of innumerable complaints filed in the courts 
relating to cases of missing or executed political detainees. These same 
obligations had to be guaranteed to the new victims indicated by the 
report of the cnrr, published in 1996. 

Law 19.123 established that the custody of the archives of the Rettig 
Commission remained under the responsibility of the cnrr, and although 
these had the character of confidential information, they had to be made 
available to the courts of justice if they were requested. In turn, the Cor-
poration had to bring to the attention of those courts the facts they were 
knowledgeable of and that constituted an offense (Law 19.123, article 2, 
paragraph 3, item 2, article 4, item 2, 1992). 

The work of classification of new victims of the cnrr culminated with a 
report published in 1996 which systematized the result of the process 
of identification of the two commissions of truth. It established a total 
of 3,197 victims categorized by the State of Chile, of which 2,774 were 
victims of human rights abuses and 423 were victims of political violence. 
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Of all of the victims recognized by the state, 1,102 victims correspond to 
disappeared persons.

In order to continue the work of the cnrr, considering that the law creat-
ed by the CNRR established that locating remains of detained persons 
and solving the criminal cases linked to their disappearance constituted 
an inalienable right of Chilean society, the “Continuation of Law 19,123” 
Program or Human Rights Program of the Ministry of the Interior and 
Public Security (Supreme Decree 1005, 1997) was created using adminis-
trative powers. The “Continuation of Law 19,123 Program” under the di-
rect command of the Undersecretariat of the Interior, was not authorized 
to classify new cases but rather was entrusted with the task of providing 
social and legal assistance to the relatives of the victims, as well as to 
protect the rights established in Article 6 of Law 19.123, that is to say, 
the inalienable right for Chilean society to know the location of the dis-
appeared detainees and the bodies of the executed persons, as well as 
the circumstances of their disappearance or death. In practice, this rule 
allowed for the intervention of the Human Rights Program of the Ministry 
of the Interior in judicial proceedings in cases of disappeared or execut-
ed persons whose bodies had not been delivered to their relatives.22

Almost thirteen years after the creation of the cnvr, in September 2003, 
and after important mobilizations and demands by human rights orga-
nizations and survivors of the torture centers of the military dictatorship, 
the cnppt, known as the “Valech Commission” was created in the name 
of its President, and delivered its report in 2004. This commission cat-
egorized a total of 27,153 cases of people as victims of political prison 
and torture and 102 children or adolescents detained with their parents 
or born during the captivity of their mothers, giving a total of 27,255 
classified persons. Approximately 35,000 people were presented to the 
Valech Commission for the categorization process.

22 However, as there were no express powers to intervene judicially, the action of the 
Program was quite limited by the political authority. With the issuance of the Law 
20.405 of December 9, 2009, and after significant pressure from human rights orga-
nizations and the professionals of the Human Rights Program of the Ministry of the 
Interior, the program was given the competence to file complaints in cases of missing 
detainees or executed for political reasons. Transitional Art. 10 of Law 20.405.
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Faced with the demands of a new classification process23, a new pres-
idential advisory commission was established to identify cases of both 
political imprisonment and torture and victims of human rights violations 
resulting in disappearance and death during the dictatorship by means 
of the transitional article of Law 20.405 of December 10, 2009.24  This 
Commission classified new cases: 9,725 cases of political prison and tor-
ture and 30 of serious human rights violations resulting in disappearance 
or death. Victims of political violence were not included at the time.25 

Although the cnppt proposed measures of reparation put down in writing 
of the Law 19.992 as well as measures of non-repetition, it did not pro-
mote the establishment of an institutional framework that would provide 
legal and social assistance to persons classified as victims of political 
imprisonment and torture. At the same time, Law 19.992, which estab-
lished the reparation benefits, decreed that all information gathered by 
the Valech Commission must be kept secret, even if required by the 
courts of law (Law 19.992, 2004: article 15). This measure has remained 
in place despite requests for the disclosure of files of survivors’ organi-
zations, human rights organizations and sites of memory. Recently, in 
recognition of these demands, the National Institute of Human Rights 
began an individual disclosure process upon the direct request of the 
victims to open their own archives, as well as in the event that the court 
ordered a remedy of protection presented by the victim himself. Howev-
er, a parliamentary motion seeking to allow the courts to request infor-
mation from the Valech Commission by law was rejected in the Chamber 
of Deputies.26

23 An important demand from Human Rights organizations since then is the creation of 
a Permanent Classification Commission for victims of human rights violations by state 
agents.

24 Law 20.405 set up the National Institute of Human Rights, recommended by the 
Valech Commission as a measure of non-repetition.

25 As we have previously pointed out, the CNVR and the CNRR classified cases of per-
sons killed by individuals under political pretexts, that is to say, persons who died as 
a result of actions of armed violence of some parties of the political left, described 
as victims of the situation of prevailing political violence. There were also cases of 
persons killed by agents of the State, in which the respective Commissions failed to 
convince themselves these were human rights violations. For this reason they were 
adjusted to the ones above as death as a result of political violence.

26 Voting in the Chamber of Deputies on August 31, 2016, on the bill introduced by 
communist parliamentarian Hugo Gutiérrez Gálvez. Bulletin No. 9598-14.
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One of the measures to guarantee the non-repetition of human rights 
violations was the creation of a permanent institution for the promotion 
and protection of human rights, which began to take shape on Decem-
ber 10, 2009, with the law that created the National Institute of Human 
Rights, an autonomous state body whose purpose is the promotion and 
protection of people living in Chilean territory. 

Progressing in the institutional framework on human rights, on January 5, 
2016, the Undersecretariat for Human Rights was created in the Ministry 
of Justice and later became known as the Ministry of Justice and Human 
Rights.
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LEGAL PROCEEDINGS FOR SERIOUS  
HUMAN RIGHTS VIOLATIONS 

Legal proceedings during the dictatorship 

The days following the coup d’état and the massive detentions and 
deaths caused by troops of the armed forces and police officers, rela-
tives of the victims and persecuted persons sought protection and help 
from prominent individuals and church organizations. The response of 
the churches arrived on October 9, 1973, when the Committee for Peace 
Cooperation in Chile, known as the Pro-Peace Committee (copachi), was 
created. It was formed by priests and pastors of the Catholic, Orthodox, 
Methodist, Lutheran and Israeli Churches (Decree 158-3, 1973). The new 
organization provided social and legal assistance to victims of serious 
human rights violations following the coup d’état: it legally supported 
the defenses of persons accused in war councils by providing them de-
fense lawyers, and lodged thousands of appeals of amparo for the de-
tained persons which were systematically and repeatedly rejected. 

The activities of the Peace Committee perturbed the new authorities. 
The Commander in Chief of the Junta de Gobierno, Augusto Pinochet 
Ugarte, formally requested Cardinal Raul Silva Enríquez, head of the 
Chilean Catholic Church, to dissolve the body. The Cardinal proceeded 
with the dissolution of the Committee, but created the Vicariate of Sol-
idarity of the Archbishopric of Santiago in its replacement on January 
1, 1976, which continued the work of human rights defense initiated by 
copachi. For their part, the Evangelical Churches continued their human-
itarian work through the fasic. 

When the repressive apparatuses began to detain people whose where-
abouts were not known in many cases, the Vicariate not only filed appeals 
of amparo but also began to systematize all available information.27  

27 The various programs of the Committee for Peace in Chile and the Vicariate of Sol-
idarity made periodic reports on their activities which included complaints filed and 
attention they received. An annual report on the activities was also produced. Many 
documents were elaborated on the situation of political detainees assisted by the 
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Committee or the Vicariate and a victim’s registry of beneficiaries, in addition to inter-
nal documents analyzing available information on the human rights situation in Chile 
and even on the action of the intelligence services. A document of October 1974 re-
ported on the criminal situation of trade union leaders served by the Pro-Peace Com-
mittee between October 1973 and October 1974. Another document, dated August 
8, 1975, analyzed the action of dina and other intelligence services, concluding with 
the following statement: “dina is an agency that acts against political dissidents with 
extraordinary scope of functions, high degree of autonomy, direct dependence on the 
highest authority of government, use of the most cruel and inhuman means and ab-
sence of all kinds of control” (Archbishop of Santiago, Vicariate of Solidarity, 1975: 6).

Testimonies of victims were taken from the survivors of the clandestine 
detention and torture centers and from relatives of the victims. The first 
criminal complaints were lodged. 

Amparo appeals were filed at the competent appellate courts in the ter-
ritory where the arrest occurred. Once the appeal was processed, the re-
spective court requested a report from the Ministry of the Interior, which 
normally responded stating that the person was detained by Exceptional 
Decree of said Ministry in use of the attributions of the state of siege or 
emergency. The detention was recognized by the authority or simply 
stated that the person was not detained if he/she was held by secret 
bodies and was subsequently forcibly disappeared. In some cases, the 
military institutional courts were given official written notice which were 
responded to by stating that there were no detainees in the respec-
tive military court. Based on this background information, the appeal of 
amparo was rejected, even in cases where testimonies and sworn state-
ments witnesses to the detention or persons who had shared custody 
with the victim in a secret detention center were presented. 

In the cases of detained missing persons, in the absence of news of the 
whereabouts of the victim, the courts decided to refer to the case for an 
investigation of “possible accident.” As a result, trials for the disappear-
ance of missing persons were promptly initiated. Even though they did 
not investigate the existence of a crime, they allowed to begin investiga-
tions on the whereabouts of the victim. 

These first trials, based on complaints of abduction filed by human rights 
organizations on behalf of families or as an “alleged accident”, had 
varying outcomes: they either led the way to the first investigations or 
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were filed without further investigation. The courts that allowed investi-
gation soon informed that uniformed personnel or personnel belonging 
to security agencies were involved in abductions and detentions. Con-
sequently, the court declared its incompetence, forwarded the record 
to the corresponding military prosecutor’s office and the case was dis-
missed. Even though these first cases did not advance significantly nor 
concluded in criminal penalties, it is important to note that statements 
were taken from many former prisoners and political prisoners who were 
imprisoned with the disappeared detainees. These political prisoners 
were often still in prison camps of the dictatorship and had to come to 
testify, safeguarded by heavily armed uniformed personnel. Thanks to 
these statements and those of relatives, the first summons were issued 
to security agents, such as Osvaldo Romo Mena, who was identified by 
numerous survivors of clandestine centers, and who was ordered by dna 
to leave to Brazil in October 1975 to avoid legal proceedings.28

The Chilean authorities encountered increasing international pressure as 
a result of the important international reporting on serious human rights 
violations in Chile. This was summed by the pressure from the us gov-
ernment after the attack that killed the ex- Chilean ambassador in the 
United States of America, Orlando Letelier del Solar, and his secretary 
Ronnie Moffitt, the first terrorist attack on American soil against a citi-
zen protected by that country and an American citizen. The government 
dissolved dina in 1977 and the Decree Law of Amnesty was issued the 
following year (Decree Law No. 2,191, 1978). 

Decree Law 2.191 from 1978 granted amnesty to all persons who had 
committed crimes during the state of siege, in the period between Sep-
tember 11, 1973 and March 10, 1978, provided they were not subject 
to prosecution or convicted, without distinguishing common or political 
crimes. At the same time, the law granted amnesty to all persons convict-

28 Osvaldo Romo Mena was a populist leader of a small party called USOPO, Popular So-
cialist Union. He was arrested after the coup d’état and began to collaborate with the 
Investigation police. As early as May 1974, he actively worked for DINA and he partic-
ipated in multiple arrests of leftist militants and in torture and sexual abuses against the 
detainees. Because of his background he was familiar with many leftist militants, espe-
cially those of MIR. This greatly facilitated DINA’s efforts to arrest him, in which he person-
ally participated. He was also recognized by witnesses of the arrests and his own victims.
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ed by military courts after September 11, 1973 (Decree of January 2.191, 
1978: Sections 1 and 2). A series of crimes, such as parricide, infanticide, 
burglary with forced entry or personal robbery, child abduction, drug 
trafficking and others29 were expressly excluded from the amnesty, as 
well as the murder of Orlando Letelier and Ronnie Moffitt in the United 
States, which was being investigated by an ad-hoc military prosecutor of 
the Military Court of Santiago at that time. 

The amnesty has been considered a self-amnesty, drafted with the aim of 
granting amnesty to all the soldiers who were involved in serious human 
rights violations, and it fulfilled its objective at least for twenty years: 
hereinafter, whenever courts of law or military prosecutors were present-
ed with complaints or accusations of acts with characteristics of crimes 
committed by officials of the armed forces or policemen and / or officials 
of security agencies during the period covered by the Amnesty Decree 
Law (1973-78), the case was dismissed by application of the amnesty, 
without investigating the facts. 

This situation lasted until 1998, after the political transition had already 
advanced somewhat. In essence, two very effective mechanisms were in 
place to maintain impunity: the ordinary courts declined the knowledge 
of the facts before the military courts and the Amnesty Law decree was 
applied to the events whose execution was included in the period of the 
amnesty.

However, in some exceptional cases and in certain specific cases, the 
persistent struggle of relatives and human rights organizations allowed 
investigations to be carried out which obviously did not lead to criminal 
sanctions, since trials were processed by military justice always upon its 
request as they were to dismiss them. One of these exceptional cas-
es occurred in 1978 when the Court of Appeals of Santiago appointed 

29  The following crimes were excluded: parricide, infanticide, burglary with forced entry, 
intimidation or violence, manufacturing or trafficking of narcotics, abduction of mi-
nors, corruption of minors, fires and other ravages, rape, statutory rape, incest, drunk 
driving, embezzlement of public funds, fraud and extortion, cheating and scams, in-
decency, offenses covered in decree law 280 from 1974 and its successive amend-
ments, bribery, fraud and customs contraband and other crimes specified under the 
Fiscal Code. Art. 3 DL 2,191 of 1978.
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a visiting minister to hear a series of complaints about cases of disap-
peared detainees in the hands of dina. The visiting minister was Servan-
do Jordán, known for his affinity with the military authorities. However, at 
the request and insistence of the complainants, some relevant proceed-
ings were conducted, such as the first personal inspection of London’s 
clandestine detention and torture compound 38 and statements were 
taken from some officers and officers of dina. This information would 
serve for the further development of judicial cases many years later. 

As Professor Humberto Noguera pointed out, the Chilean Supreme 
Court was a “court addicted to the military authoritarian regime” (In-
ter-American Court of Human Rights, 2006: 23), and the Chilean courts 
responded to the policy of their superiors. However, it is necessary to 
highlight the courageous work of certain magistrates who attempted to 
investigate disappearances or torture, particularly in the 1980s, often 
reaching the penalty of their superiors and receiving threats of all kinds 
by unidentified civilians.30

Legal proceedings from the beginning
of the transition to 1998 

The repeal of the Amnesty Decree Law was included in the governmen-
tal program of the Concertación government composed of the Coalition 
of parties for Democracy that assumed the leadership of the country in 
March of 1990, ending seventeen years of military dictatorship. Regret-
tably, it is in force to date, although the courts progressively stopped 
applying it. 

Justice did not seem to be a priority of neither the government nor the 
courts since the creation of the cnvr. The Supreme Court maintained the 
structure imposed during the civic-military government, i.e., the minis-
ters of the court that had been appointed by the previous government 
remained in office. 

30 This was the case of Judge Carlos Cerda who refused to apply the decree amnes-
ty law according to the express order of his superiors, to investigate “the case of 
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Some family members were given the recommendation not to do so, 
arguing that “the circumstances were not right”, decided to file new 
criminal complains for the abduction of their loved ones, and a few judg-
es decided to investigate these cases. 

Almost unnoticed in the rest of the country,31 in 1993, a judge of a small 
town in southern Chile issued the first sentence for a case of disappeared 
detainees (Judgment in Case No 37.860, 1993). The judge sentenced 
two noncommissioned police officers for the crime of “child abduction” 
of Juan Chuequepan Levimilla and for aggravated abduction of José 
Llaulen Antilao.32 The doctrine that would later be used by the Chilean 
courts not to apply amnesty or prescription in cases of missing persons 
lead the way for ten years: abduction is a continuing crime and amnesty 
or prescription cannot be applied whilst the effect of commission of a 
crime is not established by the death or liberty of the offended. 

In the same period, the notorious agent Osvaldo Romo Mena lived with 
false documentation in Brazil from 1975. However, he was expelled from 
Brasil and sent to Chile in the custody of police upon numerous arrest 
warrants against him. Two leaders of the Association of Relatives of Dis-
appeared Detainees (afdd) traveled to Brazil to ensure the return of Romo. 
In Chile, he had to testify as accused whilst “confronting”33 numerous 
survivors and relatives of victims that held him accountable for the dis-
appearance of their companions or relatives. 

the 13”, the case of the missing leadership of the Communist party from December 
1976. This refusal almost cost him his position. Carlos Cerda is currently a member of 
the Chilean Supreme Court. The case of Judge René García Villegas who investigat-
ed cases of torture of CNI agents against detainees is also known.

31 The ruling of the Supreme Court was included in the Human Rights Report, 2nd Se-
mester 1995, of the Documentation Archives Foundation of the Vicariate of Solidarity. 
Karinna Fernández Neira recovered the ruling from that Report and incorporated it 
into numerous academic works. See Fernández (2010).

32 This ruling condemned two noncommissioned police officers and one civilian to a 
penalty of 3 years and 1 day for the abduction of an adolescent and to 541 days for 
the abduction of other victim. Extending the penalty, they were granted a super-
vised release. The sentence was upheld by the Temuco Court of Appeals while the 
Supreme Court rejected the appeals brought against the decision of the Second 
Instance Court.

33 The “Careo” ¨[confrontation, Translator’s note] is a judicial proceeding established 
by the former Code of Criminal Procedure in Chile in force in the investigations by 
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In the capital of the country, Santiago, these first complaints were inter-
posed mainly by missing victims of dina, leading to significant first steps 
in court cases, including the issuance of “indictments” against certain 
agents and several dina officers, as well as the first excavations in military 
installations in search of graves. Knowing of an appeal of Osvaldo Romo 
Mena against an indictment dictated against him in which he requested 
that the amnesty law be applied in the case of two victims disappeared 
by dina, Edwin Van Yurick Altamirano and Barbara Uribe Tamblay, the 
Santiago Court of Appeal rejected the application of the amnesty for 
contravening the provisions of the Geneva Conventions of August 12, 
1949, since Article 148 of the Fourth Convention (icrc, 1950) prohibits 
the self-exoneration of the contracting parties for serious breaches of the 
same Convention. The Supreme Court overturned the decision of the 
Court of Appeals and the case passed to the military prosecution, which 
dismissed it definitively (Fernández, 2010: 58). 

Faced with these first advances, the military prosecutor’s offices decided 
to claim jurisdiction for the knowledge of these cases. Although some 
judges decided to maintain jurisdiction within ordinary justice, “disputes 
within jurisdiction” arose, resolved by the Supreme Court in favor of the 
military jurisdiction.34 As soon as the military courts received the cas-
es, they were permanently dismissed using the Amnesty Law Decree. 
In order to avoid further progress, the Military Prosecutor’s Office went 
further by ordering the reopening and unarchiving of cases that were in 
a temporary dismissal at the military courts, only to dismiss them defini-
tively by applying amnesty. 

In 1995, two condemnatory sentences were issued in “emblematic” cas-
es of human rights violations. On the one hand, General Manuel Contre-
ras and Brigadier Pedro Espinoza were sentenced for the murder of Or-
lando Letelier in the United States, which had been expressly excluded 
from the Amnesty Decree Law (Fernández, 2010: 57). Chile was forced to 

events occurred during the military dictatorship. If the investigating judge detects 
contradictory statements, he may confront the declarants with the purpose of “ex-
plaining the contradiction or agreeing on the truth of what happened.” Article 351, 
paragraph 1, of the Code of Criminal Procedure.

34 In cases where military justice is involved, the decision is taken by the Criminal Cham-
ber composed of 5 ministers and the General Auditor of the Army.
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try the case, not only because of us pressure, but because it had reject-
ed Manuel Contreras’s extradition to the us. The sentence had a great 
impact, because for the first time the director of dina and one of its most 
outstanding officers, Pedro Espinoza, were imprisoned. To avoid friction 
with the military, the government of the time ordered the construction of 
Punta Peuco penitentiary only so that the two officers could serve their 
sentence. Contreras took refuge in his estate in the south of Chile, refus-
ing to surrender to the courts, and Pedro Espinoza surrendered to a mil-
itary regiment. Everything was filmed and broadcast live on television. 

The same year, the conviction for the triple murder of three communist 
professionals35 who had been murdered by officials of the Carabineros 
Communications Directorate (dicomcar) was pronounced in March 1985. 
Due to the date of commission of the crime, the Amnesty Law was not 
applicable and thanks to the activities and of human rights lawyers and 
their families, the case had been kept open long enough to make it im-
possible to apply the statute of limitations. 

The year 1998: the rebirth of trials and
the beginning of the end of the amnesty   

(in practical terms) 

The year 1998 marked a turning point in the development of cases for 
serious human rights violations during the Chilean dictatorship. As Cath 
Collins (2013: 96 ff.) points out, the arrest of General Augusto Pinochet 
was of great importance in the change of operating courts, but it is not 
the only reason which impulsed change in the jurisprudence of the na-
tional courts in this matter. 

35 The case involves the murder of José Manuel Parada Maluenda, sociologist and of-
ficial of the Vicariate of Solidarity, Manuel Guerrero Cevallos, professor of the Latin 
American College and leader of the Chilean Association of Educators, AGECH, and 
the publicist Santiago Natinno Allende. The abduction of five AGECH leaders (ab-
ducted the days previous to the other abduction) and of Ramón Arriagada Escalante 
who survived captivity were also judged, as well as serious injuries caused to Pro-
fessor Leopoldo Muñoz de la Parra, who try to evade the abduction of José Manuel 
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In January of the same year, the General Secretary of the Communist 
Party, Gladys Marín, filed the first criminal complaint against Augusto 
Pinochet Ugarte, for the disappearance of the leadership of the Com-
munist Party in May 1976, a case known as “Calle Conferencia”. The 
husband of the communist leader was among the victims too. To the sur-
prise of many, the Minister Juan Guzmán Tapia, the Special Magistrate, 
accepted the complaint.36 

According to the institutional calendar that the Political Constitution in-
herited from the dictatorship, Augusto Pinochet Ugarte left the position 
of the Commander in Chief of the Army on March 10, 1998. The next 
day, when the new parliamentary period began, Pinochet assumed the 
position of an appointed lifetime senator. The ceremony was held in the 
National Congress amid protests. 

In this context, a group of 10 non-governmental organizations later 
joined by others as well as the afdd, presided over by Sola Sierra and 
student federations, advocated for the presentation of a constitution-
al charge against Augusto Pinochet Ugarte, which would disqualify him 
from continuing his term of office as an appointed lifetime senator, if 
successful. The accusation was presented by eleven deputies from var-
ious Concertación parties. The competence to declare whether “con-
stitutional accusations have or have not taken place” is exclusive to the 
Chamber of Deputies and is followed by the decision of the Senate. 

The charge stated that Augusto Pinochet had severely injured the honor 
and security of the nation in his capacity of Army General (Biblioteca 
del Congreso Nacional de Chile, 2015). The Constitutional Organic Law 
of the National Congress prevented the filing of constitutional charges 
for events occurring before March 11, 1990 (Article 52, No. 2, Political 

Parada and Manuel Guerrero at the doors of the Latin American school where the first 
left his children and the latter worked, being seriously injured by bullet in the place.

36 The cause was registered with No 2182-98. Minister Guzmán was appointed by the 
Court of Appeals of Santiago as Special Magistrate, since Pinochet, as “ex-President 
of the Republic”, was covered by fuero – special jurisdiction [fuero is a Spanish legal 
term and concept standing for a set of privileges or legal exemptions, Translator’s 
note], and any complaint against him should be known to a Minister of the Court of 
Appeal in role of as a single-member court of first instance, and not by a trial judge.
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Constitution of the Republic, Library of the National Congress of Chile, 
2015, 8-9), according to which the accusation was not based on the seri-
ous violations of human rights committed during his government, but on 
his position during the transition regarding the investigation into human 
rights violations. For instance, the charge cited Pinochet’s statements 
from 1989, when he declared, after losing elections: “The day someone 
touches one of my men, the rule of law will be over. I have said this once 
and I will not repeat it again, you better know it’s going to happen. It’s 
perfectly clear.” (Biblioteca del Congreso Nacional de Chile, 2015: 25). 

The charge mentions that Pinochet was being investigated for crimes 
against humanity in Spain, committed against seven Spanish citizens 
during the Chilean dictatorship. He was also charged for being account-
able for two troop movements in the 1990s to pressure the democratic 
government: one called “ejercicio de enlaces” (Spanish for Link exer-
cise)37 as a response to the parliament investigative committee of three 
cheques of total us$3,000,000 paid by the Chilean army to the son of Au-
gusto Pinochet. The second one was known as “boinazo”38 (Spanish for 
Putsch with the beret, Translator’s note) and occurred the same day that 
the press reported that the court had reopened the process for fraud 
against the Treasury (for millionaire checks) in which the son of Pinochet 
appeared as accused. 

Pinochet was also accused of “using Army personnel and resources to 
avoid due and timely compliance with the sentence in the Letelier case,” 
which condemned Manuel Contreras, the former Director of dina, as men-
tioned above. A number of threatening statements concerning judicial 
investigations for serious violations of human rights was also mentioned. 

37 The Link exercise consisted of “quartering of all Army personnel as an expression of 
the annoyance that this institution felt for the said parliamentary investigation and the 
public debate in all the media at the time, as well as the polls that were carried out on 
the possibilities of the defendant’s resignation as the Army’s Commander-in-Chief” 
(National Library of Chile, 2015: 30).

38 Putsch with the beret consisted of the meeting of the group of the army generals 
in a building of the armed forces located in front of the Government Palace, in the 
absence of the then President of the Republic, Patricio Aylwin, who was abroad. 
The Generals gathered in combat uniform, providing a security device for troops of 
Special Forces (Parachutists, known as “black berets”), heavily armed with their faces 
painted.



110

ERADICATING IMPUNITY FOR SEVERE HUMAN RIGHTS VIOLATIONS IN LATIN AMERICA: CHILE

The Concertación had a majority in the Chamber of Deputies, and the 
majority was needed to accept the indictment. Nevertheless, the indict-
ment was rejected by the votes of the right wing and by some of Chris-
tian democrats. Members of non-governmental organizations and the 
afdd appeared in the stands of the Congress with photos of the disap-
peared detainees. 

Some months after the failed constitutional indictment, Pinochet trav-
eled to London and was arrested on October 16, 1998, for an arrest 
warrant issued by the Spanish justice system. Two years earlier, in 1996, 
the Progressive Prosecutors Union had filed a criminal complaint against 
Augusto José Ramón Pinochet Ugarte and the members of the Gov-
erning Board for crimes of genocide and terrorism, pointing out that 
“the illegal detention, rape, torture and murder of thousands of citizens 
with the purpose of subjecting society to eradicate all resistance to their 
political action and physically eliminating people based on personal be-
liefs constitutes a manifestation of so-called State terrorism” (Paz-Rojas 
et al., 1998: 69).39 The complaint in Spain argued that both the crime 
of genocide and that of terrorism qualified for the exercise of universal 
jurisdiction.

The President Allende Foundation of Spain filed a lawsuit against Au-
gusto Pinochet Ugarte and the members of the Governing Board on 
July 5, 1996, one day after the complaint of the crimes of genocide 
and terrorism was filed and declared admissible by the Central Investi-
gative Magistrate Judge No. 6 (Paz-Rojas et al., 1998: 93). On January 
26, 1988, Judge García Castellón issued a resolution ordering a pre-trial 
hearing on the crimes of homicide, genocide and terrorism (Paz-Rojas et 
al., 1998: 95). 

Several individuals and human rights organizations participated in the 
process in Spain and provided testimony evidence: Josefina Llidó Men-
gual, sister of the arrested priest Antonio Llidó, the Association of Rel-
atives of Disappeared Detainees, the former deputy Maria Maluenda, 

39 Complaint was lodged before the Police Court of Valencia on July 4, 1996, and pre-
sented by Miguel Miravet Hombrados, Deputy Chief Justice of Valencia in the name 
of the Permanent Secretariat of the Progressive Union of Prosecutors.
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mother of José Manuel Parada, abducted and murdered on March 29, 
1985, the Association of Relatives of Political Executives and the Corpo-
ration for the Defense of People’s Rights (codepu), among others. 

Pinochet remained under house arrest in London for 503 days while his 
extradition to Chile was being debated. The Fourth Chamber of the 
High Court of London unanimously accepted a writ of habeas corpus 
and judicial review presented by the defense of General Pinochet, claim-
ing immunity as the Head of the state, thus declaring his detention il-
legal.40 This ruling was challenged and rejected by the House of Lords 
on November 25, 1998. By majority vote, three of the five judges who 
composed the Tribunal considered that the immunity of a Head of State 
required two conditions: that the person to whom it is applied to is a 
former head of State, and that he is accused of official acts carried out 
in the exercise of his functions. One of the judges, Lord Styen, pointed 
out that the development of international law since World War II sub-
stantiates that from the time of the coup d’état in Chile in 1973 and ever 
since, “international law condemns genocide, torture, hostage taking 
and crimes against humanity (during an armed conflict or in peacetime) 
as international crimes that deserve punishment. In view of the interna-
tional law, it seems to me difficult to maintain that the commission of 
such serious crimes can be equated with acts carried out in the exercise 
of functions as Head of State” (Lagos-Erazo, 1999: 36). Another of the 
judges, Lord Nicholls, added that international law stipulates that certain 
behaviors, such as torture and hostage-taking, cannot be accepted by 
anyone, which applies to all persons and even more strictly to heads of 
state (Lagos-Erazo, 1999: 37). 

Subsequently, a panel of the Appeals Committee of the House of Lords 
invalidated the ruling mentioned on the grounds that a conflict of in-
terests affected one of the judges who had cast the majority vote (Lord 
Hoffmann).41 In addition to the British Prosecutor’s Office, Amnesty Inter-
national intervened against the annulment of the ruling in this process. 

40 Complaint was lodged before the Police Court of Valencia on July 4, 1996, and pre-
sented by Miguel Miravet Hombrados, Deputy Chief Justice of Valencia in the name 
of the Permanent Secretariat of the Progressive Union of Prosecutors.

41 Lord Hoffmann and his wife were linked to Amnesty International.
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The Chilean government submitted a diplomatic note to the Foreign 
Office to transmit it to the House of Lords, in which it stressed its respect 
for the work of Amnesty International, but expressed concern about the 
decision challenged (relating to Pinochet’s immunity) on the basis that 
one of the judges involved was potentially biased due to his ties to Am-
nesty International. The Chilean government publicly assumed the de-
fense of Augusto Pinochet, organizing an important diplomatic strategy 
to achieve his return while assuring that Chile had the conditions for his 
prosecution and trial.

In March 1999, the Appeals Committee of the House of Lords accepted 
the appeal filed by the British Prosecutor’s Office representing the Gov-
ernment of Spain by six votes in favor and one against. However, this 
ruling, which accepted the appeal against the ruling declaring Pinochet’s 
immunity, was very restrictive in regards to the crimes for which the ex-
tradition process was allowed to be initiated on the basis of the principle 
of “double criminality”, that is to say, that the offense is extraditable in 
the two countries involved. Genocide and hostage-taking were exclud-
ed, and only crimes of torture and conspiracy to commit crimes after 
September 29, 1988 (Brett, 2008: 8)42 were included, a date that was 
later postponed to December 8, 1988.43 On the other hand, the immu-
nity of heads of state was recognized as long as they remained in office 
and it was unanimously agreed that former heads of state do not enjoy 
immunity. The date on which the international community recognized 
torture as an international crime was also discussed, and despite dispa-
rate positions, most judges recognized that the United Nations Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment applied an international jurisdiction and the obligation of 
States to try those responsible or extradite them (Lagos-Erazo, 1999: 58 
ff.). 

After hearing the ruling authorizing the beginning of the extradition pro-
cess of March 24, 1999, Jack Straw, undersecretary of the Interior, issued 

42 This date corresponds to the date when The Great Britain enacted section 134 of the 
Criminal Justice Act by which torture is understood as an offshore offense.

43 Date of ratification of the Convention against Torture by the United Kingdom. Spain 
had ratified it on October 21, 1987 and Chile on September 30, 1988.
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an “authorization to proceed” with the extradition process on April 14. 
Pinochet’s defense attempted judicial review resources but they were 
rejected. On June 4, 1999, the dates of hearings for the beginning of 
the extradition trial were settled, initiating on September 27. On January 
10, 2000, after receiving Pinochet’s medical examinations, Jack Straw 
decided that Pinochet didn’t have health conditions to face the trial and 
released him on humanitarian grounds. 

Pinochet was subsequently released and returned to Chile for human-
itarian reasons. As soon as he landed in Chile, at the airport and in a 
clear act of defiance, Pinochet rose from his wheelchair, lifted a cane and 
saluted his followers, quickly and instantly regaining his delicate state of 
health (Brett, 2008: 8). 

As pointed out by Cath Collins (2013: 97-98)., in the sense that “the 
case and its outcome – the 503-day ‘domiciliary arrest’ of the former 
dictator in the United Kingdom, the vigorous diplomatic efforts to bring 
him home, and the national sensation of seeing his transition process 
and justice system, assessed by international press- was instrumental in 
transforming the year 1998 into a “before” and “after” regarding the 
subject of domestic justice” (Collins, 2013: 97-98). 

The arrest of Pinochet had a profound impact on Chilean society. As Se-
bastián Brett (2008) points out, most Chileans remember what they were 
doing at the time they received the news of Pinochet’s arrest in London, 
which characterized the beginning of real collapse of Pinochet’s power” 
(18). Pinochet did not assume official functions after his return. At the 
same time, it produced a return to the news agenda of serious human 
rights violations during the dictatorship and “displayed the fissures that 
underlayed the agreed and supposedly exemplary 1990 Chilean transi-
tion” (Sebastián Brett, 2008: 20).

The Chilean government made an important diplomatic effort to bring 
General Pinochet back to Chile, as mentioned above. However, it could 
not continue to ignore the unresolved tasks of truth and justice, espe-
cially with regard to the disappeared detainees. In August 1999, De-
fense Minister Edmundo Pérez Yoma established a “round table” that 
brought together human rights defenders, army representatives and 
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religious leaders. The “round table” proposed a formula for gathering 
background on the final destination of the disappeared detainees by 
means of delivery of information through the Army and granting ano-
nymity to the informants. This initiative was rejected by human rights 
organizations, such as the Association of Relatives of the Disappeared. It 
was symbolically completed by a “handshake” of an Army general and a 
well-known human rights lawyer.44

In the context of the “round table”45, in January 2001, the armed forces 
handed out a list of persons with their assumed “final destination”: fol-
lowing the name of the victim, a place of internment or throwing in the 
sea was indicated. However, shortly after the list was made known, the 
falsity of several records was judicially proven and a process for obstruc-
tion of justice was opened again as the air force general, appointed to 
recollect the information, had been found to have destroyed information 
about the Joint Command, an agency of which his wife, a well-known 
repressive agent, was a part.46

While the Round Table generated strong disputes between family mem-
bers and human rights organizations, the armed forces acknowledged 
their responsibility for serious human rights violations for the first time. 
This motivated the Supreme Court to appoint ministers and judges with 
exclusive or preferential dedication to investigate this cause after offi-
cially receiving the information of said Round Table by the President of 
the Republic. 

It is important to note that at the time of Pinochet’s arrest in London, 
other events relevant to the advancement of justice in the field of human 
rights in Chile were developing, such as the lodging of a first criminal 

44 Several human rights lawyers supported the AFDD by signing a letter rejecting the 
stage of proceedings endorsed by the government.

45 Through the so called “Round Table Agreement” a group of individuals, including 
representatives of human rights organizations and armed forces convened by the 
President of the Republic, agreed a procedure designed to make every effort to lo-
cate the remains of the detainees-missing (Aravena-Naphtali, Blanco, Carvajal, et al., 
2000).

46 Remains of people buried in a regiment were found while declared to have been 
thrown into the sea according to the information of the Round Table.
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complaint against Pinochet. Some Supreme Court ministers appointed 
during the dictatorship were retired, which allowed other ministers to 
arrive to the country’s highest court, a situation that brought a change in 
jurisprudence by means of a new interpretation of the Amnesty Law. The 
very same year, in 1998, in the case of Pedro Poblete Córdoba, a young 
militant of mir forcibly disappeared in 1974, the Supreme Court reversed 
a ruling of the court martial that had amnestied the case and ordered the 
court to investigate the facts and establish responsibilities prior to the 
implementation of the Amnesty Decree Law. It also stated that Decree 
Law No. 5 of the Military Junta which had declared the national territory 
in state or time of war made the Geneva Conventions applicable, im-
plying that the State of Chile should punish those responsible (Supreme 
Court Judgment No 469-1998, 1998). It is important to note that this 
ruling was issued a month before Pinochet’s arrest in London.

Innumerable complaints of various repressive situations during the sev-
enteen years of dictatorship were presented following the first complaint 
filed against Pinochet and its processing, almost all before the Minister 
Juan Guzmán Tapia who accumulated them to the cause 2182-98.47 This 
lawsuit accumulated so many circumstances of serious human rights vi-
olations that the Minister had to separate the cause into “episodes”, 
maintaining the same character and the name of the investigated “ep-
isode”. Thus the processes 2182-98 Caravan of death, 2182-98 Opera-
tion Condor, 2182-98 Villa Grimaldi, 2182-98 Operation Columbus, etc. 
were formed. 

The Supreme Court has repeatedly generated jurisprudence regarding 
two fundamental facts for the advancement of the causes. Despite hav-
ing been dismissed by the military courts for the application of the am-
nesty law, relatives and lawyers filed new lawsuits for the same cases. 
The military court claimed jurisdiction and issued a new dismissal of res 
judicata in view of the existence of a final dismissal in an earlier proceed-
ing. These cases began to gradually reach the Supreme Court and this 

47 The Minister Juan Guzmán was appointed as a Special Magistrate, as the main de-
fendant, Augusto Pinochet, enjoyed the fuero as a former president of the Republic. 
When new lawsuits were brought against Pinochet, Minister Guzman accumulated 
them as they represented legal proceedings against the same person.
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began to revoke the dismissals by res judicata, considering the appeals 
of the complainants in view of the fact that there had been no defen-
dants in the previous proceedings, thus requirements of effect of res ju-
dicata were not met, conditioning that they deal with the same facts and 
the same accused. Ultimately, the Supreme Court ordered the reopening 
of the new processes closed by the military justice and the continuation 
of investigations. In addition, it gradually began to refer the cases to 
the ordinary courts, considering that they were competent to hear these 
facts (cs Judgment 4053-2001, cs Judgment 2.502-2002, cs Judgment 
No. 4622-02, cs Judgment No. 695-03, 2003). 

Revocation of immunity and
the processes against Augusto Pinochet Ugarte

Due to the accumulation of evidence against the former dictator, the 
prosecuting lawyers requested the revocation of immunity of Augusto 
Pinochet, a preliminary step to demanding his prosecution.48 The Santi-
ago Court of Appeals upheld a request for the revocation of immunity, 
later confirmed by the Supreme Court. The Minister Juan Guzmán pros-
ecuted Augusto Pinochet for being the co-author of the abduction and 
disappearance of 19 persons and the homicide of another 55 persons in 
the episode known as the “Caravan of Death”. This prosecution was re-
voked by the Court of Appeals and the Supreme Court decreed the de-
finitive dismissal of Pinochet on July 1, 2002, as it has been established 
that he had subcortical dementia, which prevented him from facing a 
trial. 

It was evident to human rights organizations, family members and human 
rights lawyers that Pinochet’s dementia was a strategy of his defense to 
keep the former dictator unpunished. Therefore, it was necessary to try 
to prove that he did not suffer from dementia. To this end, new medi-

48 The revocation of immunity is requested with the Minister who substantiates the case 
who must present the record before the respective Court of Appeals, which will re-
solve the request for the revocation of immunity. This resolution, if accepted, is ap-
pealed to the Plenum of the Supreme Court.
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cal examinations needed to be ordered to confirm this hypothesis and 
demonstrate that he was in conditions sufficient to face a trial.

Some years later, in October 2005, new psychiatric evaluation was or-
dered by Minister Víctor Montiglio during the “Operation Colombo” 
process. The evaluation concluded that Pinochet acted and simulated 
symptoms, destroying the hypothesis of his dementia. Based on this new 
diagnosis, Minister Montiglio requested the revocation of immunity of 
the former dictator, which was approved by the Court of Appeals and 
the Supreme Court. 

Minister Montiglio issued a writ of indictment for three persons who 
were detained, joined by new victims for whom the complaining parties 
requested processing. This was denied by the Minister but approved by 
the Court of Appeals of Santiago.

Augusto Pinochet was interrogated by two ministers who were inves-
tigating cases for serious human rights violations committed by dina 
agents. In the process of “Operation Colombo”, Minister Montiglio in-
terrogated the former Commander-in-Chief of the Army and President 
of the Government Board on November 14, 2005. In the interrogation, 
the minister informed Pinochet Ugarte that his responsibility for a series 
of cases of disappeared detainees was being investigated, for which dina 
would be held responsible, “an institution suspected of being directly 
subordinated to his command in his capacity of Commander in Chief 
of the Army and President of the Government Board or President of 
the Republic, through its director, Army Colonel Juan Manuel Guillermo 
Contreras Sepúlveda…”50 Pinochet replied that he did not understand 
why he was being consulted if he had never ordered to kill anyone. The 
Tribunal asked Pinochet if it was true that the governing junta that he 
presided over ruled that the Marxist doctrine of the State and the class 
struggle was incompatible with national unity and the hierarchical and 
professional character of the armed institutes, to which Pinochet replied 
that he did not remember, but that it could be so. Throughout the inter-

50 Statement of Augusto José Ramón Pinochet Ugarte (Court of Appeals, Case Cause 
2182-98, 2015).
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rogation and in face of various questions of the minister, which included 
the reading of testimonies of former member of the General Govern-
ment Board Gustavo Leigh and the director of dina Manuel Contreras, 
Pinochet replied that he did not remember or that they were lies.51 In 
relation to the statements of Manuel Contreras implying that Pinochet 
was the direct leader of dina, he replied: “I do not remember, but it is not 
true. It is not true and if it is true, I do not remember”(Court of Appeals, 
Case No 2182-98, 2015: pages 4193).

An authorized copy of the judicial declaration rendered in 1986 of the 
retired Aviation General and former member of the Governing Board, 
Gustavo Leigh Guzmán, was later included in the process of “Operation 
Colombo”. The testimony stated that in September 1975, the Armed 
Forces government ordered that only the dina could detain people, leav-
ing the Armed Forces intelligence services “frozen”. Leigh stated that 
this situation “hurt and was much talked about because it authorized the 
dina to act even in cases where political infiltration was discovered inside 
the institutions”. It was brought to Pinochet’s attention who, in spite of 
arduous discussions, did not modify the order. Leigh maintained this epi-
sode was one of the many points of conflict that with Pinochet, “because 
it simply applied force even to the members of the Board” (Court of 
Appeals, Case No 2182-98, 2015: pages 4,208).52 

Based on these and other background information, on November 24, 
2005, Minister Victor Montiglio initiated proceedings against General 
Augusto Pinochet as the author of aggravated abduction of Aldo and 
Carlos Pérez Vargas, Bernardo De Castro López, Roberto Enrique Aran-
da Romero and Miguel Ángel Acuña Castillo (Court of Appeals, Case No 
2182-98, 2015: 966, 1010, 1417 and 1610). On December 6, Minister 
Montiglio started another process against Augusto Pinochet as the au-
thor of abduction of Héctor Garay Hermosilla, Juan Carlos Perelman and 
Antonio Cabeza Quijadas. The Santiago Court of Appeals, following an 

51 When asked if DINA carried out an anti-subversive, secret plan, aimed at neutralizing 
its political opponents, Augusto Pinochet replied: “Look Magistrate, I remember that 
I issued provisions to avoid these things, preventing them from taking people. I dic-
tated provisions“ (Court of Appeals, Case No 2182-98, 2015: pages 4.188).

52 Statement of Gustavo Leigh Guzmán.
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appeal by prosecuting lawyers, brought Augusto Pinochet to trial for the 
abduction of five other victims.

On January 6, 2006, the Court of Appeals of Santiago accepted a new 
request for revocation of immunity proceedings of Augusto Pinochet in 
the case “Operation Colombo” for another 31 disappeared detainees, 
victims of dina. This ruling pointed out that the crimes of kidnapping the 
victims and the participation of agents of dina had been established, 
adding that “at the time the crimes were committed, the persons ap-
pointed had the status of senior officers or agents of the Directorate of 
National Intelligence, dina, relating hierarchically to the accused, Augus-
to José Ramón Pinochet Ugarte, either in his position as Head of the 
Military Junta of Government or that of President of the Republic. In this 
regard, it should be noted that the hierarchical organization of this intel-
ligence agency and the historical context in which the events unfolded 
discard the possibility that the accused was not aware of the activities 
of his subordinates, given the degree of authority he held.” (Resolution 
29,055-2005, 2005: Recital six). By contrast, the Court reasoned that 
Manuel Contreras Sepúlveda, Executive Director of the National Intel-
ligence Directorate, met daily with Augusto Pinochet Ugarte, who gave 
him a detailed account of all the activities carried out by dina (Resolution 
29.055-2005, 2005: Recital six). 

The resolution considered that “Operation Colombo”, organized by dina, 
contemplated the publication of Chileans who died in clashes abroad 
in foreign media, without any of them having been registered to leave 
the country, which contributed to a conviction of the Court “regarding 
the knowledge that the accused had of the activities developed by the 
appointed intelligence agency” (Resolution 29.055-2005, 2005: Recital 
seven).

On October 27, 2006, Minister Alejandro Solís brought General Pinochet 
Ugarte to trial as the author of the abduction of 26 the dina disappeared 
detainees, mostly militants of mir who disappeared from the barracks 
of José Domingo Cañas and Villa Grimaldi and for the assassination of 
Alejandro Juan Avalos Davidson, the militant of the Communist Party. To 
determine the participation of Augusto Pinochet, the minister points out 
in his resolution that the dina was created by means of Supreme Decree 
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by the Governing Board which in reality depended on General Pinochet. 
The ruling states: 

“... the dina was a military body that directly depended on the President 
of the Governing Junta until 17.12.74 (sic) and later on the President of 
the Republic, in both cases Augusto Pinochet Ugarte. Therefore, there 
was no compliance with Decree Law 521 for appointment of Colonel 
Manuel Contreras as Director of dina in active employment, occupying 
the position of the Delegate and Executive Director during all the time 
of its existence, who owed absolute and personal loyalty and obedience 
to Augusto Pinochet, without any possibility of taking decisions without 
the order and knowledge of the latter...” (Equipo Nikzor, 1998). 

The resolution adds that dina, “as a criminal organization and following 
the orders of Augusto Pinochet Ugarte”, set as a real objective the sup-
pression and elimination of those who considered their political enemies 
“and other persons included in the selective elimination plan sponsored 
by the Governing Board when taking power on 9/11/1973, using effec-
tive means of destruction such as weapons of war, explosives or other 
diverse and equally suited means” (Equipo Nikzor, 1998). It concludes 
by specifying that in the period between 1974 and 1977, dina was al-
most exclusively responsible for political repression in Chile, employing 
the technique of enforced disappearance of persons: “All the cases of 
the Detained-Disappeared of this period obey a same pattern of pre-
vious planning and central coordination – designed by dina, in which 
its agents, dressed in civilian clothes, were selected within the Armed 
Forces but acted outside the institutional structure of command of said 
Armed Forces- which in overall reveals a determination to exterminate 
certain categories of persons; those who were attributed political, re-
ligious, cultural, military, professional, social, etc. leadership, and that 
oppose those categories marked by the dominant group led by Augusto 
Pinochet and the Governing Junta he presided over” (Equipo Nikzor, 
1998).

Augusto Pinochet was subsequently prosecuted for twenty-three survi-
vors of the secret detention facility and torture of Villa Grimaldi. Howev-
er, he died on December 10, 2006, without being convicted of any of the 
crimes he was charged with. 
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Development of legal cases from 2004 onwards 

Given the excessive accumulation of processes by the Minister Juan 
Guzmán in 2001, the Plenum of the Supreme Court appointed 51 judg-
es with preferential dedication to hear cases of human rights violations 
in dictatorship. On October 14, 2002, the Supreme Court decided to 
appoint three new Special Magistrates in order to divide the enormous 
number of cases led by Minister Juan Guzmán Tapia. Ministers Daniel 
Calvo Flores, Jorge Zepeda Arancibia and Alejandro Solís Muñoz were 
appointed.53

On April 14, 2003, in Case No 2182-98 Miguel Ángel Sandoval Rodrí-
guez, Minister Alejandro Solís issued the first sentence against a group 
of officers and agents of dina for the disappearance of Miguel Ángel 
Sandoval Rodríguez. It was the first sentence for a person forcibly disap-
peared by dina. The director of the agency, as well as important opera-
tional officers of dina, were among the condemned. This sentence was 
upheld by the Santiago Court of Appeals, and the Supreme Court reject-
ed the appeals filed against this sentence (Judgment No 11.821-2003, 
2004; No 517-2004, 2004). In this instance, the condemned were taken 
to a special prison built inside a military compound, and guarded by the 
gendarmerie which had more privileges than Punta Peuco. 

The ruling of the Supreme Court rejected the allegations of the defenses 
of the agents who requested the application of amnesty and the statute 
of limitations, holding that the facts established in the case, the illegit-
imate deprivation of liberty of the offended, constituted the crime of 
abduction, which is of permanent nature according to the doctrine, as 
long as the term of the commission thereof is not proved. The Court 
expressly states: 
“That it has been argued repeatedly that the crime committed against 
Sandoval Rodríguez cannot be that of abduction, because no one be-
lieves that he is still alive, deprived of freedom, but, on the contrary, 
everyone thinks he is dead. 

53 Administrative acts 17-317, Plenum of the Supreme Court.
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Now, although this last assumption may be true, it says nothing against 
the possibility of configuring the crime of abduction, since what has not 
been proven in the records is that Sandoval Rodríguez was killed im-
mediately after his arrest and imprisoned without any right and, more 
importantly, that his death, in the event that it occurred, was prior to the 
date on which d. l. 2191 was issued on amnesty, the only case in which 
the accused could attempt to invoke the latter.

In other words, although the Decree Law in particular has expressly stat-
ed that the events committed between September 11, 1973 and March 
10, 1978 are amnestied, the crime began to be perpetrated on January 
7, 1975, and since January 21 of the same year no further news of the 
victim was received, with certainty that on March 10, 1978, the date of 
expiration of the term contemplated in article 1 of d.l. 2191, Sandoval 
Rodríguez had not appeared and there was no news of him, nor of the 
place where his remains could be found in the event of his death, wheth-
er caused by the abductors or by other subjects, rendering the alleged 
amnesty inapplicable, since the abduction continued to be perpetrated 
once the period of time covered by this cause of extinction of criminal 
responsibility expired (cs judgment, No 517-2004, Recital thirty-three). 

Regarding the statute of limitations, the Supreme Court further com-
mented: “That among the important practical particularities of perma-
nent crimes, it is worth emphasising that in which the statute of limita-
tions of criminal action does not begin to run until after the duration of 
its commission has ended” (Judgment cs, No 517-2004, Recital thirty 
seventh). 

The Court based its ruling primarily on the permanent nature of the 
crime of abduction. However, it added that, to a greater consideration, 
after September 11, 1973, the armed and police forces dismissed the 
government assuming the exercise of constituent, legislative and exec-
utive power; and that the governing body issued Decree Law No. 5, 
which in its article 1, interpreting art. 418 of the Code of Military Justice, 
asserted that the state of siege in the degree of internal commotion 
should be understood as a “state or time of war”; a state that persisted 
until September 11, 1974,  when it was replaced by the state of siege in 
terms of internal defense by Decree Law No. 641, which conforms with 
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Decree Law No. 640 of the previous day, given that the conditions at that 
time in the country constituted a case of interior commotion provoked 
by rebellious or seditious forces that are organized or to be organized, 
either openly or clandestinely”; which resulted in the operation of mil-
itary tribunals in time of war, “a situation that persisted for six months 
after the issuance of the aforementioned Decree Law 641, that is to say, 
until March eleventh, nineteen hundred and seventy-five, and Sandoval 
Rodríguez was arrested during this period.” The Court considers that 
at the date of the events, the Geneva Conventions of 1949, ratified by 
Chile in 1951, were also in force, which in its Common Article 3 obliges 
States to “treatment according to humanitarian standards of contenders 
who have surrendered their weapons” without any distinction in cases of 
non-international armed conflict. In addition, these Conventions require 
that those who have committed serious violations of those Conventions 
be brought to justice (cs judgment, No 517-2004, Recital thirty-four). 

The ruling in Sandoval Rodríguez case served as the basis for new sen-
tences for disappeared detainees. However, the following year, the Court 
had to resolve the case of two political executives in which the criminal 
action was declared time-barred (cs Judgment 457-2005). Subsequently, 
in the case of Hugo Rivol Vásquez Martínez and Mario Edmundo Superby 
Jeldres, by judgment of December 13, 2006, the Supreme Court based 
a sentence for homicides on international law applying the Geneva Con-
ventions for the first time, but at the same time the Convention on the 
Non-Applicability of Statutory Limitations to War Crimes and Humanity 
was applicable, even though Chile had not been subscribed to it. 

In the judgment for the homicides of Vásquez and Superby, the Supreme 
Court established the following facts: 

“On the night of September 23, 1973, officers of the Choshuenco Cara-
bineros Retention caused the death of two young men belonging to the 
Movement of the Revolutionary Left. m.i.r. upon previous agreement in a 
planned, direct and immediate manner, identified as Hugo Rivol Vásquez 
Martínez (political name “Eusebio”) and Mario Edmundo Superby Jel-
dres (political name “El Braulio”), act committed inside the house of the 
family Arias Riffo, located in the Molco, and for which rifles sig, caliber 
7.62 x 51 m.m., automatic weapon of great caliber and great capacity of 
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fire, were used. The above described fact took place in the kitchen of 
the house already mentioned, at a time when the victims were seated in 
front of a table located in that place. In these circumstances, Hugo Rivol 
Vásquez Martínez died instantly, and Mario Edmundo Superby Jeldres 
was wounded in his lower extremities, passing away hours later on the 
journey from Choshuenco to Panguipulli, while he was being transferred 
on a barge with the corpse of the aforementioned Hugo Vásquez Mar-
tinez.”

The Supreme Court points out that, according to the ruling appealed, 
these facts constitute the crime of aggravated homicide and subse-
quently discusses whether the statute of limitations is applicable to the 
case, in order to declare the criminal responsibility of the defendants 
as extinguished, as had been done by the courts of first and second in-
stance. According to the Court, the facts had occurred when the country 
was legally in a state of internal war and that “one of the implications 
of this state of internal warfare is to apply the rules of international hu-
manitarian law, essentially those contained in the Geneva Conventions, 
of 1949 “(cecoch, 2006: second recital), ratified by Chile and therefore 
incorporated into our domestic law. According to the common Article 3 
of the said Conventions, the attacks on life and personal integrity were 
forbidden at the time, particularly homicide in all its forms, also consid-
ered a serious violation of the Conventions. Article 147 of the Fourth 
Convention prohibits contracting parties from exonerating themselves 
from their responsibilities for these offenses.

The Supreme Court further states that the jurisprudence of the interna-
tional tribunals and in particular of the Inter-American Court of Human 
Rights, assimilate the statute of limitations to measures of self-exemp-
tion from liability, inasmuch as impunity of crimes, such as those de-
scribed, can be produced through them. The Court adds that “Interna-
tional Law has elevated the nature of crimes to the principle that there is 
no period of limitation for heinous crimes”, including “serious crimes”. 
This statement has been “expressly formulated in the Convention on 
the Non-Applicability of Statutory Limitations to War Crimes and Crimes 
against Humanity, adopted by the General Assembly of the United Na-
tions in 1966 and in force since 1970, but not ratified by Chile” (cecoch, 
2006: Recital fourth). 
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The Court points out that, although this Treaty has not been formally 
incorporated into our domestic law, it recognizes a universally accepted 
principle, since the Convention merely declares existing customary rules 
on the subject (cecoch, 2006: Recital fourth). 

Following the above mentioned judgments, with the deplorable excep-
tions, the Supreme Court began to confirm sentences in cases of disap-
peared detainees as political executives, applying the concept of perma-
nent abduction and international human rights law. However, as of 2007, 
in the case of Juan Luis Rivera Matus (disappeared detainee by agents of 
the Joint Command) and the case “Parral” of 28 disappeared detainees, 
the majority of them being peasants and teenagers, the Supreme Court 
began to drastically reduce the normally fixed five year penalty (in many 
cases with lower penalty), granting alternative ways of serving sentences, 
that is to say, suspended sentences or conditional releases. By virtue of 
these rulings, the convicted were not required to serve their sentences 
in prison. 
 
In the opinion of the Court, the basis for reducing penalties was the 
amount of years passed after the commission of the crime, so the con-
demned should be treated “humanely”, and the Court found mitigating 
circumstances for the reduction of statutes of limitations or the concept 
of half the statute of limitations which served as legal justification (Crim-
inal Code, 1874, article 103). 

According to the court, the Article 103 is a marked reduction of crim-
inal responsibility, which affects the determination of the penalty, and 
does not, in its opinion, violate the prohibition of statute of limitations 
of crimes constituting crimes against humanity or war crimes. Regarding 
the average period of the statute of limitations, the Court specifies in 
reiterated judgments: 

“For its part, the mitigating circumstance – which is also explained by hu-
manitarian regulations – finds its basis in the senselessness of a heavier 
penalty for events occurred long before, but that must be repressed and 
result in a recognition of a minor sentence” (Supreme Court, Judgment 
No 3.808-06, 2007).
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The application of the concept of half statute of limitations in cases of 
serious violations of human rights remained almost uniform until March 
2012, when the composition of the Criminal Chamber changed. Since 
then, the Supreme Court has failed to apply the statute of limitations 
in cases of disappeared detainees (as it is a permanent crime) but has 
maintained its application (by majority vote) in cases of political exec-
utives; with due regard to the fact that in cases considered particularly 
serious by the Court itself, such as the Caravan of Death, it has refrained 
from applying the statue of limitations. 

According to statistics from the Human Rights Program of the Ministry of 
the Interior, in March 2011, 307 State agents had been convicted of cas-
es of serious human rights violations, of which 231 had final convictions 
(i.e. terminated cases) and only 73 of them received a prison sentence. 
This institution reported that as of December 1st, 2015, 1,373 former 
state agents acquired the status of persecuted, accused and convicted 
of serious human rights violations. 495 of them had the status of perse-
cuted, 216 accused, 180 convicted by judgment of first instance court, 
138 have been convicted by judgment of second instance court and 
344 were convicted by enforceable judgement (Supreme Court). Only 
163 of these 344 convicted were sentenced with a prison sentence and 
181 were granted alternative benefits of alternative compliance with the 
penalty (Ministry of Justice and Human Rights, 2015).

Evidence in Legal Proceedings 

A key element in forming the opinion of judges and ministers in the vast 
majority of human rights violations have been the testimonies of survivors 
of detention and torture centers and relatives of the victims who gave 
evidence ever since the events occurred (under the military dictatorship) 
to date. There were undergoing “confrontations” with the repressors on 
numerous occasions in order to identify or ratify their statements. 
The Chilean criminal procedure system requires proof of each particular 
case and the system of evidence is legal or assessed, that is, the evi-
dence and its value are established by law. On the other hand, certain 
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repressive episodes have been tried together, i.e., the disappearance or 
execution of several persons has been investigated in a single process, 
but in many other cases, separate investigations have been carried out 
for the disappearance or death of a person, despite the existence of sev-
eral victims.54 This situation brought the survivors and witnesses of the 
arrests or deaths to testify on countless occasions and give an account of 
the traumatic events they lived.55 

As previously mentioned, the archives of human rights organizations, 
such as the Pro-Peace Committee and the Vicariate of Solidarity, have 
also been fundamental as they provided the background for each inves-
tigation. 

Simultaneously, originated upon the initiative of the government in the 
1990s, the investigative police assigned personnel to the investigation 
of causes of serious human rights violations, and in 2007 the Human 
Rights Brigade was officially created, specialized in the investigation of 
these crimes. 

The Legal Medical Service underwent an important re-structuring from 
2006, when it was judicially accredited and publicly denounced, upon 
learning that numerous disappeared detainees had been misidentified. 
(Case “Patio 29”, among others). This lead to creation of a Special Fo-
rensic Identification Unit which has provided important evidence to the 
proceedings.56 

54 For instance, in DINA cases in which several persons were forcibly disappeared, sep-
arate proceedings have been initiated. This is the case of Martín Elgueta Pinto, María 
Inés Alvarado Borgel and Juan Rosendo Chacón Olivares who wre detained together 
by agents of DINA on July 15, 1974, and taken to the secret compound of London 
38. The disappearance of Juan Chacón and Martín Elgueta was investigated in two 
separated cases while there was no legal proceeding for María Inés Alvarado Borgel 
for many years. Following the filing of a complaint by the Human Rights Program of 
the Ministry of the Interior for the abduction of María Inés Alvarado and thanks to  the 
efforts of the prosecuting attorneys and the family of Martín Elgueta Pinto, the cases 
of Martín and María Inés were incorporated into one case, leaving the case of Juan 
Chacón in a separate process.

55 This situation has been recurrent as the former political prisoners and the relatives of 
the victims have had to bear testimony whenever a process reopened until sentenc-
ing those responsible.
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In general terms, the state agents involved in the crimes have upheld 
the “pacts of silence” regarding the events in which they participated 
without prejudice to isolated confessions of great importance. Howev-
er, their obligation to declare in innumerable processes in addition to 
advances in the establishment of truth, prosecutions and convictions 
of their peers or themselves, have gradually assisted agents to identify 
their superiors and peers, in spite of not recognizing their participation 
in the facts in particular. Nonetheless, they acknowledged the existence 
of detentions and torture clandestine centers and the structures of their 
respective institutions or repressive organizations. 

All this being considered, conjoined with the actions of courts, such as 
the reconstruction of the scene (with presence of relatives and survivors) 
and inspections to places where the crimes happened, have favored 
gathering of elements to legally prove the existence of crimes and the 
participation of those responsible. 

Concluding thoughts 
The coup d’état of September 11, 1973, constituted a rupture of the 
democratic tradition in Chile. The new de facto government not only in-
terrupted the normal democratic-institutional development of the coun-
try, but strongly altered the traditions and practices of social movements 
rising in Chile since the 1960s, as well as the revolutionary transforma-
tions that took place in certain sectors of the subordinate classes. 

In this sense, the serious and massive violations of human rights pow-
ered by the military in power initially assaulted Chilean society, although 
principally the popular sectors, with the purpose of punishing the trans-
formative background of the Popular Unity and disciplining the popula-
tion in its entirety. 

56 The work of a few independent archaeologists and anthropologists, such as Iván 
Cáceres Roque and Kenneth Jensen Nalegach, has been significant. They carry out 
surveys and excavations up until now, thus considerably contributing to the judicial 
investigation.
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Following the Truth Reports, it is possible to distinguish certain repressive 
patterns of the military dictatorship, as well as objectives, perpetrators 
and victims, without prejudice to the fact that the human rights violations 
at variable levels and intensities persisted throughout the dictatorship.

The struggle for truth and justice in Chile began almost simultaneously 
with human rights violations and the courageous and determined action 
of human rights organizations linked to churches, such as the Commit-
tee for Peace in Chile, copachi, its successor, the Vicar of Solidarity of 
the Archbishopric of Santiago (Catholic Church) and fasic (Foundation of 
Social Aid of the Christian Churches, linked to the Catholic and Protes-
tant churches). Many of the relatives of the persecuted, mainly women, 
turned to these institutions as they coordinated the social and legal aid 
to the victims. Thousands of appeals of amparo were lodged by then. 
Even though they were all systematically rejected, they occasioned the 
denunciation of human rights violations in Chile, as well as their docu-
mentation. The Association of Relatives of the Disappeared was founded 
upon amparo appeal of copachi and the Vicariate of Solidarity. 

During the 1980s many other human rights organizations joined the de-
nunciation of criminal acts committed by state agents. In addition to the 
documentation and systematization of information and care and support 
programs for victims and their families, an important network of social 
organizations and relatives of victims who worked on the denunciation 
of human rights violations and repeatedly attempted for a judicial inves-
tigation of the facts was built. 

The beginning of the transition in Chile, agreed between a sector of the 
political opposition and the military, resulted in a radical decrease of se-
rious human rights violations and the closure of the secret services of the 
dictatorship. However, the authoritarian and repressive practices of police 
and military did not change from one day to the next. Even the democratic 
government itself created an intelligence service to combat armed vio-
lence of radical left groups that did not accept the transitional process.57

Despite campaign promises, the new democratic government did not 
repeal the amnesty law, nor did it modify the competence of military jus-
tice. In the beginning stages of the transition in the early 1990s, several 
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cases of serious human rights violations were claimed from the military 
justice, which immediately applied the amnesty law and dismissed them. 

The democratic government instituted transitional justice measures 
centered on the truth and the establishment of reparation measures for 
the most serious violations of human rights, i.e. those resulting in disap-
pearance or death of the victim, creating a Truth Commission, known as 
the Rettig Commission. In 2004, the situation of the surviving victims of 
political prison and torture was recognized by a Truth Commission that 
classified about 27,500 victims and proposed reparation measures. 

The justice initiatives came primarily from the families of the victims, hu-
man rights organizations and human rights lawyers. The judicial power 
was gradually adjusted to the new times and investigations of certain 
cases and mainly those of disappeared detainees were initiated. The 
arrest of Augusto Pinochet in London and the change of jurisprudence 
of the Supreme Court in 1998 marked a turning point in the justice 
process that restricted the application of the Amnesty Law Decree and 
ordered investigation of cases before closing them and progressively 
transferred the documentation of cases of human rights violations to 
ordinary justice. 

The year 2004 saw the first sentence for a case of a disappeared person, 
confirmed by the Supreme Court. Soon, it would begin to issue sen-
tences for cases of victims of forced execution and later of survivors of 
abductions and tortures. The relatives kept the initiative for legal cases, 
supported by the Human Rights Program of the Ministry of the Interior 
which played an important role in the substantiation of the processes 
despite the strong limitations imposed by successive democratic gov-
ernments. The creation of a brigade specialized in Human Rights in the 
Investigation Police Department, as well as the intervention of the Legal 
Medical Service contributed to the progress of the causes.

57 Following the attack that killed the trade unionist, senator and ideologist of the dic-
tatorship Jaime Guzmán, the first transition government created the “Office of Secu-
rity” to dismantle the few remaining armed groups in Chile. The Office was accused 
of infiltrating these organizations and causing the death of several leftist militants.



131

ERADICATING IMPUNITY FOR SEVERE HUMAN RIGHTS VIOLATIONS IN LATIN AMERICA: CHILE

From 2005 to 2012, the fundamental disputes of family members, hu-
man rights organizations and human rights lawyers in the courts of jus-
tice were the imposition of proportional and adequate penalties for the 
nature of crimes in compliance with the Supreme Court’s criterion of ap-
plying low penalties to the perpetrators and allowing the execution of 
their sentences in freedom. They also criticized the limited set of crim-
inals which were prosecuted in every case, which restricted excessive 
establishment of criminal responsibility. Since 2012, there has been an 
increase in the imposition of sentences in cases of disappeared detain-
ees and in the most atrocious or massive cases of forced execution, due 
to the transformation of the Criminal Chamber. Simultaneously, this new 
Chamber has awarded compensation claimed by the courts for the vic-
tims and their families, bringing on a significant progress with regard to 
reparations. Nevertheless, determining the responsibilityies for crimof 
third-party actors, mainly civilians, and establishing the final destination 
of disappeared detainees, is still ongoing, and represents a major chal-
lenge for human rights organizations.

Progress has been made in the development of justice in Chile despite 
the mechanisms of transnational justice and implicit agreements be-
tween de facto (military and business) powers and post-dictatorial gov-
ernments. 

In spite of the fact that the judicial power was subject to the military dic-
tatorship, it achieved a leading role in the late 1990s when judges and 
ministers began to investigate serious human rights violations and sus-
pended the application of amnesty laws and the statute of limitations, 
thus making international law prevail.  
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FIGHT AGAINST IMPUNITY AND THE 
PENAL SYSTEM IN COLOMBIA 

Author: Nelson Camilo Sánchez1 

A bloody, prolonged and degraded armed conflict, such as the one Co-
lombia lived through, triggered an enormous demand for justice among 
the population, as well as the need for the judicial system itself. The 
massiveness of the atrocities has become one of the main obstacles in 
the investigation and prosecution of violence, but it is not the only one. 
Violence has multiple effects on the perception of victims and the soci-
ety towards the justice system (bias, lack of confidence due to its inef-
ficiency, among others), as well as on the weakening of the functional 
capacity of the system to adequately respond to demands.  

The methods through which the Colombian society and state attempted 
to confront these problems have varied in approach and intensity. That 
is to say, not only have several public policies been implemented to con-
front the phenomenon of impunity during the last decades, but different 
degrees of political will have become apparent in their commitment to 
take this task forward as well. 

Since the beginning of the 21st century, the combined strategies be-
tween negotiation with the armed actors and flexible judicial processes 
have functioned as dominant approach under the umbrella of what is 
known as transitional justice.

In this article, I will present an overview of the policies that have been 
proposed and implemented by the Colombian State to combat impunity 
in the last fifteen years. This analysis presents the enormous challenges 
that must be faced, the strategies and institutional reforms that have 
been most successful, as well as other matters where no satisfactory 

1 Associate Professor of the Faculty of Law, Political and Social Sciences of the National Uni-
versity of Colombia and researcher of the Center for Studies in Law, Justice and Society. 
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progress has been made. While the country has taken a number of mea-
sures that have greatly improved its ability to investigate and prosecute 
cases in the ordinary jurisdiction and implemented transitional justice 
measures that have favoured proceeding of  a significant number of cas-
es, Colombia still has a huge pending task ahead in the fight against 
impunity. 

These conclusions are derived from an analysis that will be divided into 
five sections for methodological reasons. In the first one, I will present 
the characteristics of the armed conflict and the victimization it caused. 
In the second one, I will address the state of historical judicialization and 
why international organizations consider that Colombia suffers from a 
chronic problem of impunity. In the third one, I will focus on the recent 
strategies to face this panorama. In the fourth one, I will present some 
of the institutional-social conditions due to which impunity still prevails. 
Finally, I will present some of the lessons learnt from the process of com-
bating impunity in Colombia, based on the reflections of the preceding 
sections. 
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THE LONGEST ARMED CONFLICT
IN THE REGION 

BACKGROUND OF THE ARMED CONFLICT

In the middle of the 20th century, Colombia experienced a historical pe-
riod that has been known as “La Violencia”2 -- a time characterized by 
violent confrontations between armed groups linked with the main polit-
ical parties: the Liberal Party and the Conservative Party. This democratic 
instability gave rise to a brief and unusual military dictatorship initiated 
by General Rojas Pinilla in 1953. This regime lasted until 1957, when a 
process of national reconciliation began, during which liberals and con-
servatives made a pact called the “National Front”. 

With the pact, they committed to sharing the State’s power and taking 
over the government alternately for 16 years. During this stage, most of 
the armed resistance groups affiliated to the Liberal Party disintegrated; 
they laid down their arms and rejoined civil life. However, some armed 
groups subsisted and most were transformed into criminal gangs that 
were controlled by the state. Some of them, in particular those directed 
by Manuel Marulanda, evolved into new types of guerrilla groups.

In the 1960s, three guerrilla movements rose up in arms against the state: 
the National Liberation Army (eln), guided by the Guevarist ideological 
line; the Revolutionary Armed Forces of Colombia (farc), founded un-
der the conception of communist agrarianism; and the Maoist-led Peo-
ple’s Liberation Army (epl). Subsequently, other movements would join 
them, such as the M-19 movement, originated in 1974 after an alleged 
and very probable electoral fraud, which was committed in 1970 against 
General Rojas Pinilla. (Garcia-Villegas, 2009: 33). 

2 “Violence” [Translator’s Note]



140

FIGHT AGAINST IMPUNITY AND THE PENAL SYSTEM IN COLOMBIA

In the middle of this same decade, the Colombian State sought to con-
front this violence by making use of exception regulations. The govern-
ment of this time issued the Decree 3398 from 1965 which stated that 
“all Colombians [...] not engaged in the call for compulsory service could 
be used by the Government for activities and tasks which contribute to 
restoring normality” (Article 25). The same decree authorized the Min-
istry of Defense to “protect, whenever it deems appropriate, as private 
property, weapons that are considered to be for the exclusive use of 
the Armed Forces” (Article 33). Under these norms, converted into per-
manent legislation in 1968, so-called self-defense groups were created 
and strengthened in several areas of the country with the support of the 
Public Force (iachr, 2004).

During the following two decades, the country underwent a consoli-
dating and strengthening process of both the guerrilla groups and the 
counter-insurgency movement. 

On the one hand, the guerrilla movement experienced periods of growth, 
especially in sparsely populated regions of the country with significant 
economic potential linked to the existence of vast natural resources, ei-
ther through the cultivation of coca, the exploitation of precious miner-
als or oil extraction.3 On the other hand, the paramilitary self-defense 
groups, initially financed by legal actors, such as ranchers or local poli-
ticians, became linked to illegal sectors in order to repel the guerrilla’s 
blackmail. They participated in drug trafficking and benefited from the 
National Army’s complacency and support (Gutiérrez, 2006: 274). Pa-
ra-militarism escalated, especially after the negotiation efforts between 
the Betancur government (1982-1986) and the guerrillas. Therefore, this 
escalation has been associated with the resistance of sectors of the army, 
drug traffickers and members of the traditional elites, especially land-
owners that were against the peace efforts. One example of this violence 
is the systematic extermination of the great majority of the leaders of the 
Patriotic Union political party, which originated from the peace process 
between the farc and the Betancur government, all killed by paramili-
taries and drug traffickers in alliance with state security forces (Dudley, 

3 This growth occurred after the decade of the 1970s, when the guerrillas present in 
the 1960s declined and were rather marginal.
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2004). This process of systematic elimination of civilians associated with 
guerrilla groups is known as “dirty war”. In part, this dirty war was pro-
moted by paramilitary groups and parts of the armed forces as a tool 
to face with the tactics of the guerrillas, known as the “combination of 
forms of struggle”, through which the guerrillas intended to advance 
their interests through legal and illegal means at the same time. More-
over, the dirty war was promoted as an extermination policy  aimed at 
the political opposition, and as a macabre tool for the new regional elites 
to ensure local power. 

Towards the end of the decade of the 1980s, especially following the 
massacre of 19 judicial officers in La Rochela, the violence perpetrated 
by the paramilitary groups emphasized the need to remove the legal 
framework that promoted its creation (iachr, 2007). In 1989, the Colom-
bian government suspended the application of Decree 3398 from 1965 
to avoid it from being interpreted as a legal authorization to organize 
armed civil groups outside the law. 

However, the violence did not cease, especially that related to the para-
military groups, drug trafficking and its prosperous cartels. The most in-
tense stage of this war took place before the 1990 presidential elections. 
Several presidential candidates, senior state officials and journalists were 
selectively killed, which caused a great deal of unease in the country. 
Simultaneously, the government at the time attempted a peace negoti-
ation with some guerrilla groups. As a result of these agreements, at the 
beginning of the 1990s, several thousand members of the m-19, the epl 
and the Quintín Lame, a small guerrilla group of indigenous origin which 
emerged in the 1980s, demobilized as part of a democratization process 
which would lead to the convening of a national constituent assembly 
that opened the pathway for a new political constitution. 

Despite the promulgation of the 19914 Constitution, political violence 
continued and even intensified in the second half of the decade (Gutiér-

4 As specified by Francisco Gutiérrez Sanín (2011: 421), the 1991 Constitution was 
classified as a “peace pact” at the time, not only because it was the result of the total 
disarmament and demobilization of several armed groups, such as the M-19 and the 
PLA, but also because it was preceded by an intellectual climate permeated by the 
idea that democratization and peace were closely related.
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rez-Sanín, 2011). During this period, both paramilitary groups and guer-
rillas strengthened immensely, to the point that they conformed real 
armies. . The farc, for instance, sustained an advanced military strategy 
during this decade, increased its recruitment rates and modernized its 
armament (Ávila, 2008: 7). This allowed for significant military successes 
against the Armed Forces.5 For their part, paramilitary groups intensi-
fied their armed actions and favored the creation of a unified command 
organization; the United Self-Defense Forces of Colombia (AUC) were 
formed as a product of this strategy.. At the beginning of the century, 
the paramilitaries had approximately 10,000 combatants distributed in 
10 blocks, while the guerrillas displayed more than 21,000 combatants 
on more than 100 fronts (National Planning Department, 2002).6

On December 1st, 2002, some leaders of the auc announced their inten-
tion to negotiate the demobilization of their forces with the government 
of President Álvaro Uribe Vélez, and declared a unilateral cessation of 
hostilities. Negotiations took place in the following months and the de-
mobilization process was agreed to be concluded on the 31st of Decem-
ber, 2005. On July 22nd, 2005, Law 975, known as the “Justice and Peace 
Law”, came into force, which sought to be the legal framework for the 
process of demobilization and reintegration. According to official data, 
this initial stage of the demobilization process had been completed by 
2006, through the voluntary delivery of 31,670 people who identified 
themselves as members of 38 auc blocks.7 

However, the demobilization of these combatants has not led to de-es-
calation of the armed conflict and its associated violence. Although the 
state security and counterinsurgency policy backed strong military coups 
against the guerrillas during the following years (2005-2010), these 

5 For instance, in 2001,, the FARC held about 380 military personnel and police officers 
as “prisoners of war”.

6 This figure contrasts with the number of paramilitaries who were subsequently de-
mobilized (more than 32,000). This suggests that more demobilized people were 
present than those who actually composed these forces.

7 Parallel to this process of collective demobilization, the Colombian State has en-
couraged the individual demobilization of guerrilla fighters and other armed groups 
through the legislation contained in Decree 128 of 2003. According to official sourc-
es, at the time of writing, 20,182 people had been demobilized individually, out of 
the previously mentioned 30,000 paramilitaries.
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groups continued to have a large number of combatants with consid-
erable power and important military and political structures. According 
to estimates of the Armed Conflict Observatory of the New Rainbow 
Corporation, by the end of the last decade, the farc had about 11,000 
combatants distributed on 64 fronts (Ávila, 2008: 4). For its part, the eln 
kept intact its central control. It even came to win territorial struggles 
against the farc in some regions, meanwhile withstanding the offensive 
of the State through the partial linkage of some of its structures to drug 
trafficking, in a kind of “passive resistance” (Ávila and Celis, 2008: 24).

On the other hand, the demobilization of a large number of members 
of self-defense groups did not lead to the total cessation of violence 
perpetrated by these groups. According to the reports of the mapp / 
oas verification mission and the Inter-American Commission on Human 
Rights (iachr), the continuity of this violence was verified through di-
verse dynamics: (1) regrouping of demobilized people in criminal gangs 
which exercise control over specific communities and illicit economies; 
(2) strongholds that were not demobilized; (3) emergence of new armed 
actors and / or strengthening of existing ones in areas abandoned by 
demobilized groups.8

VICTIMS OF THE COLOMBIAN CONFLICT
The repertoire of mechanisms of violence and intimidation of the Colom-
bian armed conflict has been extensive and systematic. Acts of violence 
perpetrated by the actors in the conflict have resulted in serious human 
rights violations and violations of international humanitarian law against 
the civilian population. Although there is no set of figures fully supported 
by civil society and the authorities, some data from authoritative sources 
demonstrate the extent of the atrocities that occurred. 

8 In fact, just to cite figures from 2008, the MAPP / OEA identified situations of rearma-
ment in 153 municipalities in a passage that extends from the Urabá towards the east, 
passing through the south of Cordoba, Bajo Cauca, the south of the Bolivar, Barran-
cabermeja and some neighboring municipalities, the south of the Cesar, arriving until 
Ocaña in the North of Santander (MAPP / OEA, 2009).
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According to the iachr, this spiral of violence materialized itself in the 
commission of massacres against members of the most vulnerable sec-
tors, such as indigenous people, Afro-descendant communities, and 
the poorest rural populations, as well as in the selective elimination of 
human rights defenders, operators of justice, union and social leaders, 
journalists and candidates for positions of popular choice (iachr, 2004: 
45). As of December 2012, it was estimated that the conflict had killed 
approximately 220,000 people. This is not to mention the significant 
amount of  under-recording.9 

On the other hand, the violence of the armed conflict has also had a 
non-lethal dimension which has led to equally serious consequences. 
As of March 31, 2013, the Victim’s Register had 27,007 complaints of 
enforced disappearance, 1,754 complaints of victims of sexual violence, 
and 6,421 complaints of children and adolescents recruited by armed 
groups. For its part, the company “Figures and Concepts” (Cifras y Con-
ceptos) registers 27,023 kidnappings associated with the armed conflict 
that occurred between 1970 and 2010. At the end of 2012, the Presi-
dential Program for Integral Attention against Antipersonnel Mines (paic-
ma) registered 10,189 victims of anti-personnel mines since 1982 (cnmh, 
2013: 33). 

The violence has also produced one of the most serious and startling 
humanitarian tragedies in the hemisphere. According to the Registry of 
Victims (ruv), 7,137,221 persons were forced to move from their places of 
residence between 1985 and April 2016, which corresponds to approxi-
mately 1,200,000 households. 

Likewise, there was a significant increase in the practice of arbitrary de-
tention in the previous decade. According to reports from civil society 
organizations, solely between August 7, 2002 and August 6, 2004, at 
least 6,332 people were arbitrarily detained by agents of the Colom-
bian State (Coordination Colombia Europe-United States, 2008). These 
same organizations have reported that between July 2002 and Decem-

9 Studies presented in the Report of “Basta Ya” [“Enough”, Translator’s Note] indicate 
that “three out of four homicides have been left out of statistics” (CNMH, 2013: 33).
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ber 2007, at least 932 people were tortured, of which 201 survived and 
731 were killed. 

Violence and discrimination suffered by women has also been severe 
and constant. In a study on this subject, the IACHR explained in detail 
how the circumstances that have historically exposed women to discrim-
ination, social stereotypes and inferior treatment, as well as how the civ-
il, political, economic and social consequences of this disadvantageous 
situation, have been used and manipulated by the actors of the armed 
conflict (iachr, 2006). Women have been victims of various forms of gen-
der-based violence, such as sexual violence and violence aimed at im-
posing patterns of social control over their lives, and the disproportion-
ate effect of other forms of violence which affect both men and women, 
like enforced displacement (Auto 092, 2008, Guzmán et al., 2010). Ac-
cording to the report by Oxfam International, approximately 60-70% of 
women have suffered some form of violence (physical, psychological, 
sexual or political abuse). In relation to sexual violence, although it is not 
possible to accurately quantify the magnitude of this crime given that 
sexual violence at the national level represents an important under-regis-
tration of cases that are not reported and reach more than 90%, accord-
ing to Oxfam (2009) the sources range from 35% to 17%. 

THE CHRONIC IMPUNITY FOR CRIMES IN THE 
CONTEXT OF THE CONFLICT

Impunity is a chronic problem of the Colombian justice system (iachr, 
1999). All human rights reports on Colombia have shown concern about 
the magnitude of impunity and its harmful effects on the full enjoyment 
of human rights. The international agencies that have followed up on 
Colombia in the field of human rights have observed impunity from two 
perspectives: as cause and as consequence. This is because the problem 
of impunity is linked both to structural factors in the administration of 
justice, as well as to the dimension of the internal armed conflict. That 
is to say, impunity has been considered, on the one hand, as the main 
problem of the administration of justice in Colombia, and it has been 
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denoted in multiple reports that high levels of impunity constitute the 
main failure or weakness of the justice system relevant to the validity of 
due process.10 On the other hand, other reports have classified impunity 
as the main consequence of the weakness of the justice system. Accord-
ing to this analysis, the numerous weaknesses and shortcomings of the 
justice system represent the main factors of impunity. Thus, in addition 
to the institutional weakness of the State, judicial institutions suffer from 
functional, structural, and budgetary shortcomings that lead to existing 
impunity (ohchr, 2001). Some of these flaws and limitations include: the 
underreporting of crimes to the authorities, the difficulties of access to 
the judicial system, the insufficiency of funds and technological resourc-
es (despite increased budgets), the lack of uniform criteria in the appli-
cation of the law, the high workload of judges and prosecutors, the slow 
pace of proceedings, and cases of corruption (ohchr, 2007).

Accordingly, in the view of international observers, the lack of guarantee 
of due process cannot be separated from the high rates of impunity pres-
ent in Colombia, which are even more alarming in cases of human rights 
violations and violations of international humanitarian law.11 The reports 
of the protection bodies indicate that the cause-effect relationship of 
impunity is heightened when it is related to armed conflict and political 
violence.12 At the same time, the degradation of the conflict has resulted 
in a greater index of cases to investigate, an exacerbation of the security 
problem and difficulties in the access to justice, in particular in regions 
or areas controlled by some of the armed actors. As a result, access to 
justice has been limited in many regions of the country by various factors 
linked to the armed conflict. For instance, although judicial authorities 
and the Public Ministry are present in some regions, their performance 
is impeded or extremely limited because of the control exercised by 
armed groups in the area.13 In other regions, the State is not present be-

10 “The system of ordinary criminal justice, composed of the systems of ordinary and 
regional justice, has not combated impunity effectively nor provided for adequate 
investigation and punishment of human rights violators” (IACHR, 1999).

11 “The administration of justice continued to suffer from deep weaknesses and defi-
ciencies that contribute to maintaining high rates of impunity in relation to the main 
human rights violations and breaches of international humanitarian law” (UNHCHR, 
2001). 

12 “In the field of human rights impunity acquires striking features” (UNHCHR, 1997).
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cause of the armed conflict, therefore, it is not possible to resort to any 
competent judicial authority (García-Villegas, 2008). 

Similarly, the lack of investigation and prosecution of crimes related to 
human rights violations and war crimes is one of the factors that has most 
contributed to maintaining the “abundance and reiteration of conducts 
that affect the rights protected by international instruments” (1997).14 
According to the iachr, “impunity for those responsible for human rights 
violations is one of the most important factors contributing to the per-
petuation of these violations and to the increase of violence in general” 
(1999).

There has been a huge academic, political and legal debate in the coun-
try on how to establish the real magnitude of this phenomenon. All the 
measurements of impunity carried out in the country originated some 
concerns and were also subject to criticism. One of the first figures pub-
lished in the early 1980s indicated that only 4% of the investigations con-
ducted by the authorities for crimes reached a sentence.15 Subsequent 
data was similar. In 1997, a study stated that impunity at the level of 
convictions was 99.9% (Clavijo, 1997: 185). As for general impunity, oth-
er studies at the time estimated percentages around 95% (Expenditure 
Rationalization Commission, 1997: 86). According to these studies, only 
4% of the crimes were resolved by means of sentences, implying that 
impunity would be at 96% if the sentences that put an end to the investi-
gation of crimes were counted. A subsequent study based on estimates 

13 The problems described in the previous report on limitations on access to justice 
in various regions of the country remain in force during this review period. In some 
regions, the presence and control of armed actors has strengthened and increased, 
making the actual possibilities for independent action by judicial officials, free from 
harassment or pressure, extremely limited (OACNUDH, 2000).

14 It would seem that the rate of impunity is even greater in relation to crimes involving 
human rights violations, which determines the State’s failure to fulfill its responsibili-
ties and a denial of justice to victims and / or their families (IACHR, 1999).

15 At that time, the SER Investigation Institute established, with respect to a group of 
processes analyzing the crime of theft in a period of four years, that of the total of 
processes entered only 2.6% was sentenced in the fourth year after having received 
the complaint; and in the case of personal injuries “by the end of the fourth year 4.2% 
of the total number of cases that had initiated the cohort had been qualified and 
2.9% had been sentenced” (Presidential Counseling, 1989).
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of crimes known by the Office of the Public Prosecutor, determined that 
the figure of impunity was at 99%.16

The situation would seem no to have changed at all, judging by the 
data presented by the current Attorney General of the Nation, Néstor 
Humberto Martínez, when assuming a position in mid-2016. According 
to Martínez, “currently, the impunity in the country reaches 99% and 
the level of complaints is very low” (El Tiempo, 2016). In addition, the 
Attorney General added that “statistics from the previous year indicate 
that 51,000 condemnatory sentences were issued by the criminal justice 
system which amounts to only 6% of effective criminal notices by the 
Office of the Public Prosecutor” (El Tiempo, 2016). 

However, these calculations have sparked off intense methodological 
criticism. On the one hand, the debates have dealt with the question of 
what is meant by impunity, since the conceptualization of the problem 
infers notably in the form in which it is measured and in the data ob-
tained. On the other hand, measuring the impunity index based only on 
convictions of criminal notices does not recognize the other types of out-
puts that may be valid in the justice system (such as conciliations, with-
drawals or absolutions). Finally, this index says very little about where the 
bottlenecks that prevent the effective prosecution of cases (whether in 
the absence of a complaint, in the investigation phase or in the trial) are. 

Some Colombian scholars have sought formulas that would break with 
this political and theoretical stagnation. Among them, Rodrigo Uprim-
ny and Diana Esther Guzmán (Guzmán et al., 2011) have proposed a 
scheme of evaluation for the question of impunity in criminal matters 
from an integral view of the phenomenon that takes into account both 
the various dimensions and factors that cause and facilitate it. For such 
purposes, the aforementioned researchers have proposed to divide the 
analysis of the factors that produce or allow the phenomenon of impu-
nity in four broad categories: (i) normative, (ii) political-institutional, (iii) 
social, and, (iv) technical and organizational. 

16 Uprimny (2001: 310) This is a calculation that the author attributes to other analysts. 
Nevertheless, Uprimny also concludes: “It seems to me that what is truly more worry-
ing in the Colombian case is that practically nine out of ten cases do not exceed the 
investigation.”
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The first group consists of the devices, mechanisms and legal figures that 
later turn into factors of impunity. The best examples are the laws of am-
nesty, statute of limitations, the application of figures such as non bis in 
idem to human rights causes and the absence of classification of criminal 
conduct. Figures such as the use of military jurisdiction to evade trials 
by more independent tribunals or other types of courts that function as 
shields against impunity can be also included in this listing.

In the second group, the authors include political-institutional obstacles 
in the advancement of investigations and judicial processes, such as ob-
structions evoked by institutional actors and the lack of judicial indepen-
dence. Such obstructions usually occur when a powerful political actor 
manages to stop the actions or mechanisms of the institutions or the 
judicial system, in general, by preventing the investigation, prosecution 
or punishment of certain offenses. Diverse strategies are used, mainly 
the cooptation of the state institutions in charge of carrying out these 
actions and the pressure on its agents. 

The third group is formed by those social factors that cause impuni-
ty. Among these, it is possible to distinguish different types of factors 
that originate in social and power relations, from which two main types 
emerge. On the one hand, there is a lack of social demand for investiga-
tion and prosecution of certain crimes. This occurs when the incident of 
certain crimes is not socially recognized or its importance is minimized to 
the point that the crime loses legal transcendence or does not acquire it 
at all. On the other hand, a second social factor of impunity is the exis-
tence of organized crime, mafias and powerful private actors. These are 
usually organized social actors with defined structures, not necessarily 
illegal, that apply diverse strategies which allow their acts to go unpun-
ished. 

Ultimately, Uprimny and Guzmán categorize elements of judicial con-
gestion, the existence of perverse incentives, the lack of technical exper-
tise in research organizations and the trials and limitations of technical 
resources to conduct the investigations in the list of technical and or-
ganizational factors. The latter are investigative factors which make the 
evidence difficult to handle. 
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This methodology guides us to move forward on two fronts. On the one 
hand, to understand impunity as a complex phenomenon that requires 
different types of interventions and articulated efforts on several fronts. 
On the other hand, to divide the analysis in order to study in greater 
detail each link in the processing chain and identify the specific bottle-
necks where the cases are stagnant. Its application, however, requires 
the creation of analysis specific to each separated criminal phenomena. 
That is, to achieve better results, the methodology must be applied case 
by case. Not necessarily the same factors (or not at the same intensity) 
could be hindering investigations into sexual violence than those into 
enforced disappearance. It is therefore very complicated to establish a 
public policy that attacks the phenomenon as a whole without stopping 
to examine the different consequences that prevent the processes from 
moving forward. 

Based on this methodology, some concrete exams have been performed 
on causes of impunity in Colombia, which, with the previous qualifica-
tions, present some information on possible causes of impunity for cas-
es associated with serious human rights violations related to the armed 
conflict. One of these exams was the evaluation on investigations and 
prosecution of anti-union violence in Colombia in 2011, carried out by 
La Rota and Uprimny (2011). 

The first axis of analysis of the study was that of normative factors that 
could prevent the investigation of cases. The study found that during 
the first decade of the century there has been an improvement in the 
normative classification of crimes of anti-union violence. The Criminal 
Code has included crimes related to the armed conflict by creating a 
special chapter on crimes against international humanitarian law and 
a punitive aggravation of homicide when motives are related to trade 
union activity. Nevertheless, the assessment confirmed that there were 
still problems related to the normative provisions. First, the investiga-
tion found that there is no consistent criminal policy. For instance, the 
investigators found no justification for the timing and intent of the crim-
inal reforms carried out by the legislator, nor about the criteria used for 
the determination of penalties or for the reduction of sentence. 
Second, the investigation was confronted to various difficulties in the 
definition of criminal conduct. Thus, when several crimes occur, it is dif-
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ficult for the justice system to distinguish the scope of each and how it 
should be qualified. This has occurred especially in relation to two specif-
ic types of crime: aggravated homicide and homicide of protected per-
sons. The judicial officials interviewed in the investigation showed that 
they had no clarity about the differences between when to apply one or 
the other. Third, the investigation found problems with procedural times. 
The interviewed prosecutors complained that the time between accusa-
tion and prosecution was very short, which produced an incentive not to 
impute. Finally, the investigation found a lack of normative guarantees for 
victims and witnesses to participate in criminal proceedings. Particularly, 
the existence of “confrontations” between victims and offenders was 
mentioned, which due to the threat of violence and the power of armed 
actors mostly discouraged victims from participating in the process. 

A second component of analysis focused on the factors related to the 
interpretation of these standards. In the opinion of the judicial officials 
interviewed by the investigators, three examples of questionable inter-
pretative matters are highlighted. The first was derived from the extradi-
tion of 19 paramilitary leaders to the United States of America. While this 
was a possible interpretation of their rights, this decision of the execu-
tive, according to the prosecutors consulted, prevented progress on the 
case of trade unionists. Since the paramilitary leaders were extradited in 
order to answer for charges related to drug offenses, their statements on 
human rights violations in Colombia were left behind. 

A second problematic subject of interpretation was the figure of the 
“prosecutor witness”. This figure referred to a normative interpretation 
on the intervention realized by prosecutors. Many of them considered 
that if they attended the crime scene to coordinate the research work, 
they would become witnesses of the act, and thus lose their impartiality 
when evaluating the results of that diligence. 

Third, the case of an inadequate classification of the behavior or con-
duct at the beginning of the investigation was emphasized. This referred 
to different cases that had difficulties in advancing because they were 
initially typified erroneously, which prevented the successful activation 
of research methodologies or their classification into priority forms of 
research. 
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The greatest number of problems was diagnosed in the technical or-
ganizational factors for the investigations. First, the study identified the 
precariousness of research policy in aspects such as: (i) the lack of clear 
strategic research objectives, (ii) the lack of distinguishable criteria for 
decision-making and resource allocation, (iii) “improvisation” with which 
different reforms, projects and programs are implemented, in terms of 
the resources that will be necessary for the investigative activities, (iv) 
the scarce provision for human resources and logistical requirements 
for each activity, (v) the lack of systematic evaluation techniques for the 
reforms, projects and programs implemented, (vi) the absence of clear 
parameters for case prioritization and selectivity, (vii) the lack of informa-
tion management and management systems, and (viii) the lack of clear 
criteria in case allocation. 

In addition, the research also identified shortcomings in relation to re-
search quality. These include: (i) minimal dissemination of research meth-
odologies, (ii) difficulties in collecting technical or scientific evidence, 
and (iii) absence of systematic research. On the third place, the study 
found shortfalls of material resources in subjects like: (i) transportation, 
(ii) security and protection of officials, (iii) office supplies, and (iv) tech-
nical material for handling scientific evidence. Particular limitations were 
found in the area of human resources, mainly those associated with: (a) 
failure of linking quality personnel, especially in relation to judicial inves-
tigators and technicians, (b) lack of training in both legal and research 
techniques, particularly in more sophisticated techniques, (c) work prob-
lems related to stability and career, and (d) the evaluation of results, both 
in the absence of basic indicators in many areas as in perverse indicators 
that create perverse incentives for detentions and other forms of pseu-
do-efficiency that have no direct influence on the actual clarification of 
cases. 

The third key issue of analysis was associated with institutional political 
factors that may impede the progress of investigations. At this point, 
from unstructured interviews with judicial officials, the investigators 
found allegations about pressures on officials and victims on behalf of 
the armed powers. Pressures and disincentives for officials investigating 
acts involving the responsibility of state security forces were also found. 



153

FIGHT AGAINST IMPUNITY AND THE PENAL SYSTEM IN COLOMBIA

The final focus of research was related to the social factors that can cre-
ate or sustain impunity. Among these, the cases related to this type of 
violations were identified as the following: (i) the presence of groups 
outside the law, general risks, (ii) specific risks, (iii) lack of society’s trust in 
institutions, as well as an (iv) anti-union policy. 

THE LANGUAGE OF TRANSITION AND
EXTRAORDINARY MECHANISIMS TO FACE 

IMPUNITY 
The administration of justice in Colombia has undeniable problems and 
limitations, but it is not a collapsed system. During the last years, various 
efforts have been made in the administration of justice, including the in-
corporation of international human rights standards into the Colombian 
legal system. A joint reading of the human rights reports produced by 
international mechanisms for the protection of human rights reflects that 
they have emphasized independence and political will to combat im-
punity at different levels of the Colombian judiciary, as well as criticized 
other sectors of the same judiciary that have not demonstrated such effi-
ciency, independence and impartiality.17 At the same time, it can be seen 
that, where appropriate, these reports have appreciated and commend-
ed those procedural and institutional mechanisms that have advanced in 
the access of citizens to the justice system, but institutional designs that 
impede or delay access to justice have been criticized. 

Likewise, it is noted that human rights organizations have censored dif-
ferent initiatives that have sought to facilitate the pursuit and indictment 
of people in contravention with international standards of due process. 
Thus, even though human rights organizations have called for the Co-
lombian authorities to implement policies aimed at overcoming impuni-
ty, they have been clear in stating that any criminal or prosecution policy 

17 Among others, see: OACNUDH (2012: 69); IACHR (2013: 18) and the office of the 
Public Prosecutor CPI (2012: 101).  



154

FIGHT AGAINST IMPUNITY AND THE PENAL SYSTEM IN COLOMBIA

must be designed with full respect for international standards for the 
protection of due process guarantees.

I will focus on several processes in the following section. First, I will ad-
dress the measures implemented to strengthen routine investigations, 
which include the prosecution of state agents involved in human rights 
violations. Second, I will present the measures for the prosecution of 
members of demobilized paramilitary groups in the first decade of the 
century. Finally, I will close this section with a brief statement of the steps 
taken to negotiate peace agreements with members of the guerrillas 
based on the standards of justice.
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STRENGHTENING OF THE INVESTIGATION 
AND PROSECUTION OF STATE AGENTS 
ENGAGED IN VIOLATIONS OF HUMAN 

RIGHTS AND INTERNATIONAL 
HUMANITARIAN LAW 

During the last few years, diverse procedural and management reforms 
have been undertaken in the administration of justice in order to face 
the challenges previously mentioned. Since the mid-1990s, the Office 
of the Public Prosecutor and other investigative and judicial bodies have 
established mechanisms to give priority to investigating serious human 
rights violations and infringements of international humanitarian law. In 
1994, two mechanisms were created within the justice system based on 
this logic. The first, the National Unit of Prosecution of Human Rights and 
International Humanitarian Law (udh) within the Office of the Attorney 
General of the Nation18; and the second, the Special Committee for Pro-
motion and Monitoring of Investigations into Human Rights Violations19. 

Although several observations have been made in various declarations 
on the lack of adequate budget, improper interventions related to the in-
dependence of the Unit and the lack of political will and initiative during 
some periods of its existence, the overall assessment of the mechanism 
has been positive. On different occasions, human rights organizations 
have called for the strengthening of the Unit and have reported with 
concern the measures that have sought to limit its effectiveness or un-
dermine its independence and impartiality. 

This was reflected in the expansion of the model and its specification. 
Thus, after coming to a Tripartite Agreement under the auspices of the 
International Labor Organization (ilo) in 2006, the Office of the Attorney 

18 Created by Resolution 2725 of the Attorney General of the Nation. 
19 In accordance with Decree 2429 from 1998 which ordered its creation, the Com-

mittee is composed of: the Vice President of the Republic, the Minister of the In-
terior, the Attorney General of the Nation and the Public Prosecutor of the Nation. 
The Committee was created as a high-level group that could provide guidelines that 
would unlock processes that impede the progress of investigation on the subject.
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General of the Nation created a special subunit attached to the National 
Unit of Prosecution of Human Rights and International Humanitarian Law 
in charge of investigating crimes against unionized workers (udh-ilo). In 
addition, in 2007, the Superior Council of the Judiciary created three 
specialized courts to hear these cases. 

In the same vein, on June 15, 2010, an agreement of intent was signed 
between the executive power, the Attorney General’s Office (fgn) and 
the National Police, which allowed the creation of the Office of Prosecu-
tors against Forced Displacement. Subsequently, pursuant to Resolution 
2596 of November 3rd, 2010, the Office of the Public Prosecutor creat-
ed the National Unit against Enforced Disappearance and Displacement 
Crimes20. 

Internal audits and external evaluations have shown that the creation of 
such units was positive in several respects. For example, an evaluation by 
a private consulting firm found that this model produced advances in at 
least five important components: (i) improving institutional coordination 
to combat impunity, ii) increasing the mobilization of logistical and finan-
cial resources to the issues prioritized by the units, (iii) an increase in the 
number of cases of serious violations known to the ordinary courts, iv) 
progress in training and specialization of civil servants, and v) improve-
ments in information systems (Econometría, 2010). 

However, the concrete results that this form of prioritization can achieve 
within research bodies have limitations if not accompanied by more gen-
eral measures of criminal policy and overall efficiency of the penal sys-
tem. In a 2012 study that contains the results of several investigations 
into complex crimes (including forced displacement and crimes against 
trade unionists), La Rota and Bernal concluded that “although the in-
vestigation has had greater resources and attention from the authorities 
compared to other crimes, its results are still very poor” (La Rota and 
Bernal, 2014). 
20 Following are the goals of the Unit: 1) to achieve reparation to victims of forced dis-

placement as a result of the armed conflict, 2) to investigate into more than 5,000 
records against kidnapping and extortion archived in the Unit and more than 12,000 
cases assigned to the Prosecutor’s Office for Humanitarian Affairs (UFAHS), 3) to re-
spond to the call that the Constitutional Court made to all State institutions to gener-
ate coordinated actions to advance the criminal punishment of crime. 
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A complementary and more comprehensive intervention strategy has 
been adopted through the reform of the criminal justice system. The 
accusatory, adversarial and oral system, adopted from the Constitutional 
reform of Legislative Act No. 03 from 2002, and from the new Code of 
Criminal Procedure (Law 906 of 2004), has demonstrated multiple pro-
cedural advantages such as greater transparency of the proceedings, the 
broadest strategic margin of the Office of the Prosecutor, equal rights for 
the defense and the prosecution, and the possibility of a more vigorous 
controversy of the evidence material. In addition, the new system has 
demonstrated benefits related to case management (Advisory Commis-
sion, 2012)21.

Furthermore, in recent years, the Office of the Attorney General has 
made efforts to move towards a criminal policy based on greater ele-
ments of rationality in its management. With this, it has been sought 
that the policy of criminal prosecution has an explicit will of strategic 
management to focus its efforts on what may have a greater impact (La 
Rota and Bernal, 2014). In order to achieve this, in the last five years, 
the Office of the Attorney General has adopted alternatives such as the 
filtering and prioritization of cases, using criteria like the severity of crimi-
nal phenomena and anticipation of the institutional effort needed to suc-
cessfully react to different criminal situations, depending on the difficulty 
of investigating each of them. 

An example of this was the issuance of Regulation 002 from 2015, known 
as prioritization regulation. According to this document, the Office of 
the Prosecutor can carry out various types of activities to strategically 
manage its workload, including the reassignment of cases to specialized 
units or directorates (such as those mentioned earlier in this section), or 

21 In its analysis, the Advisory Commission for Criminal Policy cited a study by “Corpo-
ración Excelencia en la Justicia” which showed a “significant effort to discharge pro-
ceedings, a steady increase in outputs, and a reduction in the duration of processes.” 
In the study, the Corporation remarked that “the duration of the proceedings went 
from an average of 875 days in the mixed system to 130 days in the accusatory sys-
tem.” However, the same study showed that “the empirical evidence indicates that 
many of the expectations of the Accusatory System have not been fulfilled, in partic-
ular those related to the greater agility and effectiveness expected of the Attorney 
General’s Office” (Advisory Commission, 2012).
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smart targeting to investigate and prosecute22. In addition, it can focus 
resources on those dependencies or groups of officials who deal with 
prioritized criminal phenomena. According to the policy, the Office of 
the Public Prosecutor must implement prioritization plans with the aim 
of increasing the imputation and conviction rates of prioritized crimes. 
These plans must be approved by the national subcommittee. 

On the other hand, the Office of the Prosecutor has made efforts to iden-
tify and react to patterns of violations and their relationship to the con-
text of the armed conflict with suitable strategies. To this end, through 
Resolution 01810, the Office of the Prosecutor created the “Analysis and 
Context Unit” in 2012, as an instrument of criminal policy to deal with 
phenomena of organized crime through the use of tools of criminal anal-
ysis and the creation of contexts. Its objective is to articulate the isolat-
ed information that is held in different units of the Office of the Public 
Prosecutor, to assume the processes that form part of the situation and 
the cases prioritized by the Committee of Prioritization of Situations and 
Cases of the Attorney General of the Nation, and process them based 
on integrative methodologies. 

This unit is composed of a group of analysts with high academic profiles, 
experts in different disciplines of the social sciences and other sciences 
such as economics, engineering and mathematics. Its logic lies in the 
idea that the dialogue between these disciplines and law allows to adjust 
the methodologies of the social sciences to the identification of individ-
ual responsibilities, while in-context research makes it possible to use 
criminal types and forms of authorship and participation to account for 
the role of legal and illegal organizations, alliances, and networks in the 
most serious criminality (Fiscalía, 2014). 

22 Activities to be developed are the following: (i) to establish an order to deal with 
situations or cases known to the Public Prosecutor’s Office, giving priority to some 
over others, (ii) to allocate greater technical, operational, logistical and / or human 
resources for the investigation of certain situations or cases; (iii) to adjust the type of 
response that certain cases or situations are to receive, according to the particular 
circumstances of each one, (iv) to apply in-context analysis tools in the processing, 
investigation and prosecution of situations or cases, (v) to focus investigative and 
prosecution efforts on certain cases or criminal offenses, and (vi) to focus investigative 
and judicial efforts on some of the allegedly responsible persons.
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Based on instruments such as those indicated above, the criminal inves-
tigation has experienced some progress in terms of prosecution of those 
responsible and the clarification of cases. 

According to a report of the Prosecutor issued in 2016, some of the ac-
tivities of the Office of the Public Prosecutor have improved substantially. 
For example, in a measure of intentional homicide, the report finds that 
the imputation23 rate has increased steadily since 2008. In the same year, 
the Office of the Prosecutor effected imputation in 2,188 cases, while 
eight years later, it did so in 3,996 cases. Between 2008 and 2011, the 
Office of the Public Prosecutor achieved imputations in an average of 
2,881 cases per year, while between 2012 and 2015, it did so in 3,709 
cases per year. This represents a 29% increase between the two peri-
ods. This data is reported by the Office of the Public Prosecutor as “an 
advance that should be emphasized: today, the Office of the Attorney 
General in Colombia (fgn) imputes 50% more cases than before. The Of-
fice of the Prosecutor associates the implementation of the prioritization 
policy in this crime (fgn, 2016)24 to these results. 

A similar trend is seen with regard to sentences for the same offense. In 
2015, out of every 100 cases of intentional homicide, the fgn reached 
at least one sentence in 13.8% of them. This amount has increased con-
siderably since 2008 when it was 5.4%. Since then there has been an 
increase of 156%. However, as with the previous index, the Office of the 
Public Prosecutor recognizes that “this level of sentences is not a satis-
factory one, compared with the prosecution of the same crime in other 
countries.” 

Nevertheless, the Office of the Public Prosecutor emphasizes that this 
points in a good direction since it moved from “a lower sentencing rate 
of crimes in 2008 to one of more than double” (fgn, 2016: paragraph 43). 

23 This indicator measures the number of cases of felony homicides in which at least one 
imputation is made.

24 However, the Office of the Public Prosecutor acknowledges that “There is a long way 
to go within the international levels of resolution of intentional homicides” (FGN, 
2016: paragraph 37).
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Additionally, these indexes serve to evaluate the performance of the Of-
fice of the Public Prosecutor (and partly the criminal justice system) in the 
clarification and prosecution of some human rights violations committed 
by state agents, particularly by members of the Public Forces. According 
to the information systems of the Office of the Public Prosecutor, this 
entity has 44,710 open proceedings against 62,262 persons and which 
refer to at least 30,032 victims (fgn, 2016: paragraph 83). However, this 
is a very wide realm that does not distinguish which of these crimes are 
directly related to the conflict. Therefore, if these cases are filtered by 
criminal types that may have relation to the conflict, the number of cases 
is reduced to 8,978 (among these, 3,018 processes are active and 5,960 
inactive), against 21,637 indexed processes which represents a daunting 
figure. Within this realm, the Office of the Public Prosecutor has priori-
tized the processes that relate to the murder of civilians committed by 
members of the Public Forces within the pattern that has been known in 
the country as “false positives”25. According to data provided by the Co-
lombian authorities to the Prosecutor’s Office of the International Crimi-
nal Court in 2012, by then, 207 members of the armed forces had been 
convicted of civilian murders with penalties ranging from 9 to 51 years 
in prison. In addition, the court issued 28 sentences for complicity and 
cover-up of the murder of civilians with sentences ranging from 2 to 6 
years in prison. The Human Rights Unit of the Attorney General’s Office 
was investigating 1,669 cases of false positives in which the number of 
victims could reach 2,89626.

Until May 2016, in the regional and national departments of the Office 
of the Public Prosecutor, there were 4,799 cases of homicides allegedly 
committed by members of the public security forces. 2,566 of these cas-
es were assigned to the Human Rights Bureau and 2,233 to the offices of 

25 According to the Prosecutor of the International Criminal Court: “Allegedly, state 
actors, in particular members of the armed forces, have intentionally killed thousands 
of civilians in order to enhance their success rate in the context of the internal armed 
conflict and obtain monetary incentives from state funds. Once the scene of the crime 
has been altered, it was reported that executed civilians were guerrillas killed in com-
bat. It is believed that these killings, also called “false positives”, date back to the 
1980s and occurred more frequently from 2004 to 2008” (ICC, 2012). 

26 In a subsequent report from 2015, according to information from the Office of the 
United Nations High Commissioner in Colombia, the total number of cases commit-
ted between 2002 and 2010 could reach 5,000 (ICC, 2015).



161

FIGHT AGAINST IMPUNITY AND THE PENAL SYSTEM IN COLOMBIA

regional departments and other national departments. Of the 4,799 cas-
es mentioned, not less than 2,300 prosecutors had realized at least one 
imputation or opening of investigation which equals to an imputation 
and instruction rate of 49%. This represents a higher level of effective-
ness than the one observed in the performance evaluation of the investi-
gation of intentional homicides in general, or most of the phenomena of 
murders of persons who form part of constitutionally protected groups, 
such as trade unionists. 
 
On the other hand, the cases belonging to the prosecutors of the Human 
Rights Bureau showed a better performance (arraignment rate of 52%) 
compared to the processes at the regional and national departments 
(45%). According to the Office of the Public Prosecutor, “this allows us to 
assume that the fgn has been successful in implementing techniques of 
context analysis when investigating this phenomena” (fgn, 2016: para-
graph 89). However, in later stages of inquiry and preliminary investiga-
tion, the FGN did not achieve such promissory results. Only 424 of these 
processes have reached a sentence against a total of 1,517 persons. 
That is to say, the conviction rate (of imputation) of these cases has been 
relatively low in comparison with the findings of all intentional homicides 
in the country (fgn, 2016: paragraph 89)27.

27 Following are some hypotheses of the Office of the Public Prosecutor to answer this 
disparity: a) that these cases are regularly easier to establish the facts but more dif-
ficult to individualize the responsibility than the ordinary ones, ii) that the strategies 
of imputation of multiple perpetrators in the hand chain allows to make ample and 
numerous imputations. For that reason, many people are connected to the case but 
later in the stage of trial it is complicated to proof individual responsibility, iii) that 
these cases are tabled with delay and congestion in the courts due to their complex-
ity FGN (2016: 89). 
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THE DEMOBILIZATION OF THE 
PARAMILITARY GROUPS AND INSERTION 

OF TRANSITIONAL JUSTICE 

By the middle of the first decade of the century, as a consequence of 
the government’s inability to implement a model of restorative justice 
without any component of penalty or retribution, the Congress of the 
Republic was called to establish a mechanism that would provide a legal 
framework for the demobilization of the United Self-Defense Forces of 
Colombia, agreed upon by the government as well. 

The Justice and Peace Law then emerged as a sui generis model for 
dealing with cases of grave violations. In the first place, criminal trials 
that served as a transitional mechanism would only deal with the pros-
ecution of atrocious crimes, thus leaving open the possibility of amnes-
ty or pardon for other crimes committed during the conflict. Second, a 
mechanism responsible for the prioritization and direction of the judi-
cial process was introduced by the executive branch. Hence, the execu-
tive branch would hold the key to the inclusion mechanism through the 
presentation of nominee lists to the Attorney General’s Office. Third, 
the mechanism assumed a negotiating role; meaning that ex-combat-
ants should contribute to peace, truth and reparation but in compliance 
with the State’s legal duty to investigate. That is, the mechanism did not 
abandon its official crime clarification duties, since the declaration of the 
nominees had to be complemented with an investigation carried out by 
the Office of the Public Prosecutor. Fourth, the transitional arrangement, 
in balance between the imperatives of justice and peace, yielded to the 
duty of justice – not in the sense of responsibility or in the trial – but 
in relation to the proportionality and duration of the sentence. In this 
sense, unlike  models of total amnesty – as they occurred in countries 
that transited through models of “responsible pardons” that admitted 
the granting of pardons to atrocious crimes, such as South Africa – the 
model of the Justice and Peace Law was generous in reducing the sen-
tence, but was based on the idea that all the accused would be punished 
with a penalty of deprivation of liberty. 
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In order for the model to function, it was necessary that the number 
of cases did not overflew the material possibilities of processing them 
through this mechanism of justice. Thus, out of over 50,000 combatants 
who laid down their weapons, the system would select those who would 
voluntarily decide to participate in the mechanism and were willing to 
confess the heinous crimes they committed. The rest of the ex-combat-
ants, that is to say, those on whom there was no information that incrimi-
nated them for atrocious crimes, would be reintegrated in the society on 
the basis of an amnesty model recognized by the Political Constitution 
for political offenders. 

However, the mechanism faced strong political and regulatory obstacles. 
In the first place, victim organizations pointed out from the outset that, 
since the State had virtually no information on what had happened in 
the conflict, the mechanism established a kind of hidden amnesty for 
those combatants who did not confess their crimes. The organizations 
indicated that there should be an investigation before granting any type 
of amnesty or penal alternatives28. Second, the theory of the political 
offender was severely reduced by the high courts of Colombian justice 
(The Supreme Court of Justice and the Constitutional Court) which found 
that the crime of “sedition” could not be imputed to members of para-
military groups, since they had acted as armed actors in compliance with 
the regime and not against systemic ones, which is the general under-
standing of the political offender29. 

The second challenge appeared in response to the reaction of the courts: 
how to devise a mechanism capable of ensuring a review of each case 
in order to prevent that atrocious crimes are kept under the radar, but 
not to overload the penal system to the point of rendering it inefficient. 

The government at that time devised a creative mechanism based on 
an ordinary criminal law instrument of the accusatory system. It was pro-

28 For more information see Colombian Commission of Jurists (2005), who fiercely op-
posed the then procedure of abandonment of arms authorized by Decree 128 from 
2003. For an explanation of this mechanism, see IACHR (2004).

29 A comprehensive and critical analysis of the arguments of the Courts can be found in 
MAPP / OEA (2011).
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posed to use the principle of opportunity adapted by the Office of the 
Public Prosecutor in order to avoid the advancement of criminal action 
in those cases that were not considered of the justice’s interest  for crim-
inal policy reasons. A new law (Law 1312 of 2009) was then approved by 
Congress which included the abandonment of arms as a causal for the 
application of the principle of opportunity in a peace process and the 
contribution to the satisfaction of the rights of the victims. Based on the 
criminal law generally established, the law clarified that the principle of 
opportunity could not be pled in cases of heinous crimes.

Yet the doubts of the victims and human rights organizations initially 
oriented towards the fight against impunity did not disappear with the 
proposed mechanism. According to these organizations, with the ap-
plication of the principle of opportunity the State would be refusing to 
carry out its obligation to investigate and prosecute, which they saw as a 
form of disguised amnesty. With this argument, they pleaded again be-
fore the Constitutional Court to attack the legitimacy of the mechanism. 

The Constitutional Court ruled in favor of victim organizations in a di-
vided decision30. This decision marked a difficult turning-point towards 
the comprehensive investigation of all cases and  combatants, and led 
to the risk of maximizing the punitive approach of the transitional pro-
cess. In addition, according to different political sectors, it led to a crisis 
in the demobilization process, since the initial agreements among the 
government and the demobilized paramilitary groups had no prospect 
of prosecuting the ex-combatants31.

By then, the justice and peace process had been operating for more than 
five years, but its results were scarce. Therefore, the option of processing 
thousands of pending cases through the justice and peace system was 
practically impossible. The challenge then moved from the public policy 

30 See: Constitutional Court, Judgment C-936 of 2010.
31 In fact, since the adoption of the model of Justice and Peace, several leaders of the 

demobilized groups had classified the measures of judicialization as “betrayal of the 
dialogues”. According to them, the agreements reached with the government at that 
time had not foreseen a tightening of the punitive standard in Congress (via Justice 
and Peace) and the subsequent reactions of the courts (regarding the political crime) 
(El Universal, 2009).
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scenario – how to establish an efficient mechanism – to one of a more 
technical and legal character: how to understand the normative standard 
and establish a mechanism that does not violate the decision adopted 
by the Constitutional Court and is repeated in almost a dozen cases by 
the Inter-American Court.

The debate did not take as a starting point the question of whether 
or not the State has a legal obligation to deliver justice, as has been 
the case in other countries in the region (Pastor, 2005; Malarino, 2009). 
The Colombian general consensus did not discuss the existence of the 
obligation but its scope, and specifically asked: How far should the ob-
ligation to investigate and prosecute be extended? Does this obligation 
include the imposition of a custodial sentence, i.e., does the obligation 
to prosecute include the obligation to punish by imprisonment? And if 
this were part of the obligation: What is the applicable standard for de-
termining the penalty and what are the  possibilities of using alternatives 
that control or exclude it? 

The Colombian Congress then designed a new normative instrument 
based on this distinction between trial and fulfillment of the sentence. 
The system, which has been commonly referred to as “contribution 
agreements to the historical truth”, is a combination of administrative 
and judicial procedures32. First, the mechanism applies to those ex-com-
batants who “only” committed the crime of belonging to  an armed 
group and having used restricted weapons and uniforms. In order to 
receive the benefits of the law, ex-combatants must contribute - using 
a non-judicial mechanism - to the reconstruction of historical memory, 
through the clarification of the context in which they participated, the 
formation of the organized group outside the law which they belonged 
to and the clarification of all the facts or actions that they have knowl-
edge of in relation to their participation in the group. In addition, they 
must pay the damages caused and provide a social service to the com-
munities where they have been reintegrated into civilian life. 

32 Law 1424 of December 29, 2010, “by which provisions of transitional justice that 
guarantee truth, justice and reparation to the victims of demobilized persons of 
groups organized outside the law, legal benefits are granted and other provisions are 
laid down.”
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Once the manifestation was pronounced, the competent judicial author-
ity, at the request of the government, orders the suspension of arrest 
warrants that operate against the demobilized, or the conditional exe-
cution of the sentence if the demobilized has already been condemned 
and deprived of liberty. When the period of suspension of the sentence 
expires with the satisfactory fulfillment of the obligations of the demo-
bilized person, the penalty is extinguished. Unlike the previous mecha-
nism, the Constitutional Court found that this instrument did not violate 
the obligation of the State to provide an effective judicial recourse to the 
victims33. According to the Court, this Law does not offer its addressees 
impunity for their actions, nor does it reduce the duration of the penal-
ties that would be imposed on them. In addition, the Court considered 
that the granting or not of benefits related to freedom always takes place 
within a judicial action where the punitive power of the State is exer-
cised. In other words, the Court accepted the theory of division between 
investigation and penalty and effective fulfillment of the sentence. 

However, this decision did not directly address the factual problem of  
the judicial system’s overload with the investigation of all the acts and 
the prosecutions of all former combatants of an armed conflict of more 
than four decades. On the one hand, the punitive standard is still high-
er than the international one, since the Colombian model involves the 
investigation and prosecution of the ex-combatants (thus, compliance 
with the penalty will not be effective), even for crimes considered valid 
for being amnestied according to the international standards. On the 
other hand, according to the decision of the Court, all combatants who 
committed atrocious crimes must be investigated, judged and punished, 
but it is not determined how this investigation will be done, especially 
when the realm of currently known cases exceeds the capabilities of the 
system (as denoted by the criminal process of justice and peace). In ad-
dition, the Court closed the door for the maximum leaders of the armed 
groups to access these benefits, as it found that having directed these 
groups they committed the crimes attributable to them, either as direct 
perpetrators or participants. 

33 The Complaint was filed by one of the most recognized human rights organizations 
in Colombia (the Colombian Commission of Jurists) and supported by a large num-
ber of human rights organizations and victim organizations which indicates that the 
slogan against impunity is a priority on the agenda of these organizations.
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According to official estimates at the end of the previous decade, with 
more than 50,000 demobilized persons who had confessed more than 
200, 000 crimes (including more than 45,000 murders), the justice and 
peace system would take approximately 99 years to prosecute the peo-
ple currently undergoing this procedure. Doing similar calculations, de-
livery of justice would take approximately 526 years in order to pros-
ecute ex-combatants who took part in the procedure of the Law 1424 
from 2010. 

Faced with this reality, towards the end of 2010, the authorities initiated 
a series of strategies to render the process more efficient. This included 
a modification to Law 975 through the introduction of Law 1592 from 
2012 with the purpose of streamlining and strengthening the justice and 
peace system. This legislative reform authorized the norm to implement 
methodologies described in this section in regards to context investiga-
tion and prioritization of activities. 

According to information processed by the Office of the Public Prose-
cutor, the reforms have allowed for an increase in the overall efficiency 
of the system. To begin with, in recent years there has been an increase 
in the number of sentences: from 2 in 2011 to 14 in 2014 and 9 in 2015. 
Second, the new methodologies have allowed for a more analytical ap-
proach to the cases: the sentences refer to sets of facts that may consti-
tute practices or patterns for which the postulates are responsible. This 
is shown, for instance, in the number of acts used for the issuing of the 
sentence, which went from 10 in 2011 to 1,459 in 2015. This is equivalent 
to an increase in the rate of acts per sentence from 5 to 162. Similarly, the 
number of victims who filed a complaint and reached the issuance of a 
sentence went from 1,572 in 2011 to 10,612 in 2014 and 8,438 in 2015; 
the rate of victims who achieved the issuance of a sentence went from 
786 in 2011 to 937 in 2015 (fgn, 2016: paragraph 96). 

The Office of the Public Prosecutor has also improved in the performance 
in relation to cases dealing with demobilized persons from the paramil-
itary groups that were not presented by the government in the justice 
and peace process, but were tried based on the Law 1414 (privates not 
included in serious violations). In fact, the number of plea bargains in-
creased from 155 in 2012 to 4.685 in 2015. Similarly, condemnatory sen-
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tences to demobilized persons increased from 16 in 2012 to 2.812 in 
2015 (fgn: paragraph 97). 

Despite these advances, the Attorney General’s report recognizes that 
the model designed does not imply a comprehensive solution to the 
needs of justice. It is practically impossible for all pending cases to be 
processed within a reasonable time. In the words of the Office of the 
Public Prosecutor: “The current procedures will continue to be very 
time-consuming to fully guarantee the rights of the victims of the phe-
nomenon of para-militarism. This arises from comparing the actions that 
have been carried out in recent years with the realm of postulates, facts 
and victims to which the Justice and Peace process must respond. Under 
the current pace, representing the highest rate thus far, it would take 
more than six years to issue sentences for the total of 84,354 victims 
with no court ruling so far in the Justice and Peace process. This is still a 
reasonable time but the delay to process all the victimizing acts would 
be of almost 27 years. And even worse, the time needed to sentence all 
postulates would be of more than 73 years”. (fgn, 2016, paragraph 98). 
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THE PEACE PROCESSES WITH
THE GUERILLAS 

Considering the described institutional and legal context, many experts 
expressed their doubts as to whether a peace agreement could be bro-
kered between the Colombian government and the guerrillas of the farc 
and the eln in order to end this more than 50 years old war. Among these 
doubts, the specialized community has given exceptional interest to the 
question of whether the Colombian case will overcome the challenge of 
reaching a definitive ceasefire agreement with an insurgency that is not 
defeated while at the same time following contemporary standards of 
international criminal law.

In theory, it is highly improbable, if not impossible, for a guerrilla group 
that has not been militarily defeated to accept demobilizing, knowing 
that this would mean most of its members would receive long prison 
sentences. Therefore, a possible peace agreement could not be subject 
to strict interpretation of the obligation to investigate, prosecute and 
punish. For instance, one that requires the State to investigate all those 
responsible for international crimes and to punish them with penalties 
proportionate to the seriousness of the crime, i.e., with severe prison 
sentences. The question arising here is how to encourage such demobi-
lization but comply with standards of criminal accountability.

Within this context and this fundamental question, during the last five 
years the government and the farc have been negotiating a peace 
agreement which reached a substantial advance in mid-2016 (Sánchez, 
2016). In 2010, when negotiations were still at an exploratory stage, the 
Colombian government introduced a bold proposal for constitutional 
reform (Sánchez and Uprimny, 2013). The core of this proposal included 
the explicit inclusion of the recognition of the rights to truth, justice and 
reparation of victims of grave human rights violations in the Constitution, 
as well as the State’s “general duty” to investigate, prosecute and punish 
serious violations of human rights and violations of international human-
itarian law. The reform, which was finally approved by Congress in 2012, 
further established that within the framework of peace negotiations and 
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transitional justice, the State could regulate this duty through measures 
of prioritization, selection and the imposition of alternative sentences. 

In this way, Colombia’s experience was separated from an important sec-
tor of legal experts who consider that there are no international legal 
sources that establish the existence of a state’s general duty to inves-
tigate and punish, but that at most there would be a specific duty for 
those states that have ratified certain treaties that explicitly consider it, 
and specifically for conducts determined in those treaties. This line of 
thought has been critical of the punitive tightening of political transitions 
when considering, on the one hand, the difficulty or almost impossibility 
it represents to reach peace agreements, and, on the other hand, the 
violation of the rights of the accused (Mallinder, 2016).

Equally, contrary to the more restrictive versions of what to understand 
as included within this obligation, that is to say, what conducts are the 
States obliged to prosecute, the constitutional reform came to a more 
expansive view: the ethereal concept of “serious violations of human 
rights and serious violations of international humanitarian law”. This 
concept is obviously more inclusive than those of international crimes 
or crimes established in the Rome Statute of the International Criminal 
Court (Uprimny, et al. 2013).

Along with this decision, the country took a distance from a legal reading 
of international standards on human rights and international criminal law 
that suggests that the scope of this obligation requires judicial investiga-
tion, prosecution and punishment with imprisonment of all the persons 
who participated in the crimes, in admitting the principles of selection 
and alternative sentences.

The formula for reaching this intermediate point was the use of the bal-
ancing theory of opposing interests34. The reparation of the problems 
that entail the maximization of this duty is understandable. However, the 

34 This idea is part of the tools of modern constitutionalism based on the theories of 
authors such as Ronald Dworkin and Robert Alexy on the structure of norms and 
methodologies to deal with collisions between principles. For a detailed explanation 
of the application of this methodology to the duty to investigate, prosecute and pun-
ish, see: Uprimny et. al. (2013).
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Colombian model argues that this duty is not absolute and, in practice, 
especially in times of political transitions, its implementation can cause 
tension with other duties and values that must be protected by the state, 
such as the value of peace, or victims’ rights. Therefore, the Colombian 
state defends the idea that such duty must be weighed against these 
other specific obligations, depending on the specific context in ques-
tion. Consequently, it is not possible to abstractly indicate what the de-
gree of application of this duty may or should be. 

This was the initial position of the government. However, it was strict-
ly rejected by the farc delegation, who not only considered that the 
constitutional reform was inadmissible because it had been carried out 
by the State without having consulted them- which would represent an 
imposition of justice of one side on the other. Moreover, the farc reject-
ed the frame of discussion that evolved around individual responsibility 
and liberal human rights. According to the farc, the responsibility trials 
should be collective and the idea of justice to be applied should be that 
of social justice. Finally, the farc refused to be subjected to any mecha-
nism of national justice because they considered that the ordinary justice 
system of the State was part of the enemy’s justice, and therefore, could 
never be impartial (Sánchez, 2016). 

The negotiation was not easy. Each point of the discussion took six 
months on average, except for that of justice, which took almost two 
years. Without doubt it constituted the heart of the negotiation, not only 
for the parties but for the country itself. While the justice point was being 
discussed by the Government and the farc in Havana, the constitutional 
reform was sued before the Constitutional Court by a group of human 
rights organizations that considered that allowing flexibility in the duty 
to investigate, violated the standards of the Inter-American Court of Hu-
man Rights and international criminal law. The discussion transcended 
the country, with a strong intervention by Human Rights Watch which 
supported the demand, as well as by two letters that Attorney Fatou 
Bensouda privately sent to the Colombian court that were later leaked 
to the press (Sánchez, 2015). 

Finally, and despite the difficulties, the parties reached a detailed agree-
ment in December 2015. Based on this agreement, and a series of addi-
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tional extra-judicial mechanisms such as a truth commission and a special 
unit to search for missing persons, the Colombian State will establish a 
Special Court for Peace as a judicial system composed of several cham-
bers and a court with a chamber of knowledge and chamber of appeal. 
This jurisdiction will have a special chamber that will receive the available 
information on the crimes (including the confessions of the demobilized 
and State agents who wish to participate in the mechanism) and will de-
cide whether the acts committed may be amnestied (in this case they will 
be transferred to a chamber that will determine amnesties and pardons) 
or whether the principle of opportunity can be applied (in this case they 
will be transferred for decision to another chamber specifically in charge 
of the matter). Finally, in the event that the facts relate to the responsi-
bility of crimes against humanity, war crimes, genocide or other grave 
human rights violations, the case will be referred to an investigative unit 
so that it can be submitted to the court. 

This court will be composed of 48 judges who must meet the domestic 
requirements for the highest judicial positions in the country. Thus, both 
parts gave in to their initial claims; the farc accepted a majority national 
court, while the State accepted that it is a new structure and not the or-
dinary justice of the State.

To ensure the independence and impartiality of the court, the parties 
agreed on a complex system for the selection of judges: the parties se-
lected five institutions that were entrusted with selecting a delegate, 
comprising a panel of five people with the task of selecting judges from 
an open and public application process. The decisions of that committee 
have to be taken with a majority of 4/5 affirmative votes. 

Secondly, the parties agreed that this system of justice will be a closing 
court for the aspects related to the conflict and therefore, those respon-
sible can come voluntarily or can be called. This does no not apply only 
to the former members of the guerrillas. The court will prosecute, in an 
equitable and analogous way, the agents of the state and those civilians 
that financed the war in a habitual and decisive way. 

On the other hand, one of the basic principles of the system is that those 
crimes that do not correspond to international crimes will face the lightest 
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possible penal consequences. To this end, the parties have established 
that Congress will enact an amnesty law “as extensive as possible” and 
that symmetrical and equitable treatment will be granted to state agents 
and third parties of civil society. 

Although these persons will face the judicial process, as the decisions 
regarding their crimes will be taken by the courts of jurisdiction, the true 
procedural concentration will be in the court chambers, which will be 
the ones responsible for processing the perpetrators of the most serious 
violations. The system establishes three types of penalties, depending 
on the degree of involvement of the accused. Those who confess their 
participation and contribute to the truth from the outset will be subject 
to “particular” penalties which include the restriction of freedoms for the 
enforcement of penalties with repairing and restorative approach. Those 
who belatedly acknowledge responsibility will be sentenced between 5 
and 8 years of ordinary prison. Those who do not contribute to the pro-
cess and lose in court will be sentenced 15 to 20 years in prison.

The great novelty in the punitive process of these cases are the so-called 
particular penalties. These penalties will be applied only to those who 
have recognized responsibility and have not refused to participate in the 
truth component. The sanction will include freedom restriction measures 
necessary for the convicted to develop course of action such as: partici-
pation in victim repair programs, protection of the environment, labor of 
construction and repair of infrastructure, implementation of rural devel-
opment programs, cleaning and eradication of explosive remnants of war 
and anti-personnel mines, among others. This penalty will be decided by 
the court, taking into consideration the degree of truth consented by 
the person, the gravity of the conduct, the level of participation and re-
sponsibility, and commitments related to reparation and non-repetition. 

However, some sectors of society that have opposed this process have 
reported that it would be too lax against those who committed serious 
crimes amounting to a pact of impunity35. This was one of the reasons 

35 However, this positions contrasts with that of some authorized voices, such as that of 
the icc Prosecutor Fatou Bensouda, who, on September 1, 2016, issued a communi-
qué on the agreement in a rather celebratory and effusive form. While the commu-
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why the agreement was not endorsed by the voters in the plebiscite of 
October 2, 2016, where, with a margin of less than 1%, the majority of 
voters decided that the agreement should be renegotiated. Paradoxi-
cally, one of the points that was to be renegotiated sought to make the 
requirements of justice to the guerrillas more demanding while seeking 
a more flexible vis-à-vis conditions for state agents and civilians who 
supported the establishment36. Finally, the government and the FARC 
renegotiated the agreement, but this negotiation did not include signif-
icant changes in the initial proposal on the philosophy and structure of 
the justice model. The new agreement was endorsed by the Congress 
of the Republic in late November 2016, and as of the writing of this text, 
Congress was considering bills for implementation that included the am-
nesty law. 

niqué does not replace a real procedural decision, it importantly shows what can be 
expected from the Office of the Public Prosecutor in the near future. At least eight 
relevant issues are emphasized in the statement: First, the Prosecutor welcomes the 
agreement considering that promoting disarmament contributes to the prevention 
of the commission of international crimes. Secondly, the Prosecutor acknowledges 
and congratulates the parties on placing the victims at the center of the debate and 
giving them an important role in the agreement. Thirdly, it shows satisfaction with 
the fact that the crimes established in the Rome Statute of the International Criminal 
Court have been excluded from amnesties and pardons. Fourth, it emphasizes the 
fact that the commitment of States and, in this case, of Colombia, represents the 
imposition of “effective penalties” but not of imprisonment. Sixth, the Prosecutor 
reiterates that the State’s duty is to bring the perpetrators to justice and consid-
ers that special jurisdiction is an appropriate way to do so. Seventh, the Prosecutor 
agrees that the JEP concentrates on the “most responsible perpetrators of the most 
serious crimes”, thereby accepting selection at the domestic level. Finally, he closes 
the communiqué with a general satisfactory tone about its design, but advises that 
the Office of the Public Prosecutor be attentive to the implementation so that what 
is promised would become a reality. That is, the Prosecutor announces that he will 
continue the preliminary examination to monitor domestic developments in order to 
ensure positive complementarity.

36 Their general objections are addressed to: 1) the structure of the special jurisdiction 
(for being outside the ordinary jurisdiction), 2) the exemption of prison sentences for 
the top officials of the FARC (instead they propose seclusion in “agrarian colonies” 
for the same period), and 3) the acceptance of drug trafficking as a crime related to 
political crime and not as an ordinary crime. In addition, the promoters of the amend-
ment of the agreement have indicated that the agreement should consider broader 
benefits for state agents and to close the door to the possibility of pursuing civilians 
who were indirectly related to the conflict. 
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CHALLENGES AND OBSTACLES IN 
THE ACCOUNTABILITY PROCESSES 

In addition to the institutional and social challenges previously men-
tioned, some of the traditional obstacles towards clarification and pros-
ecution, to a greater or lesser extent, remain present in various types of 
investigations and trials relating to human rights violations connected to 
the armed conflict. 

First, it has been pointed out on several occasions that the climate of 
violence and intimidation that frequently surrounds the activity of prose-
cutors, judges and magistrates, as well as the lawyers acting in criminal 
proceedings as representatives of the civil party or as defenders, contrib-
utes to impunity37. This hostile and intimidating environment translates 
into difficulties in accessing high-risk areas due to the presence of armed 
actors outside the law, as well as in threats or intimidation towards  offi-
cials and local authorities who respond to the requirements of the pro-
ceedings that eventuate in those places. 

According to the Office of the High Commissioner, the lack of adequate 
protection for judicial officers has resulted, inter alia, in the impossibility 
of enforcing arrest warrants or in obtaining evidence and performing op-
erations in the search for it (oacnudh, 2000). Fear of being the victim of 
retaliation affects judges, independently of their level within the admin-
istration of justice, as well as the lawyers who participate in the defense 
of their clients, the parties involved in legal disputes, judicial police who 
collaborate in investigations in the criminal courts and the witnesses that 
constitute key pieces to determine the authorship of the facts that are 
being investigated and whose version may determine the clarification of 
the facts and punishment of those responsible (iachr, 1999). 

Although considerable efforts have been made in recent years to de-
crease this problem, protection programs for judicial officials, victims, 

37 The insecure situation of judicial officials in the performance of their functions has 
been a very disquieting element for the Office of the Public Prosecutor (OACNUDH 
2000). 
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witnesses and others involved in criminal proceedings have demonstrat-
ed the inability of the system to respond adequately and in a timely man-
ner to the scale of the issue. In some cases, certain programs have been 
challenged for their lack of adequate resources or coverage38. 

In others, reports have indicated that the Office of the Prosecutor may 
have explored various strategies that could strengthen the program re-
gardless of resources, but did not do so. One example of such behav-
ior was the lack of clear criteria and consistent analysis with urgencies 
and priorities in the decisions taken under the protection program in the 
1990s (2000)39. 

Witnesses and victims of human rights violations suffer a similar situa-
tion of violence and intimidation40. The iachr has pointed out that fear 
is an important factor that guarantees impunity in general, particularly 
in cases of human rights violations occurring in Colombia (iachr, 1999). 
Threats to witnesses and victims increase the lack of confidence mani-
fested by many citizens towards their institutions, especially the justice 
system. Therefore, many victims or witnesses choose not to report, or 

38 The Program for the Protection of Victims, Witnesses and Participants in Criminal 
Proceedings and Public Prosecution Officials continues to lack adequate coverage 
to shelter officials from threats which may result in inhibition or self-censorship with 
regard to investigations at their expense and even losing of objectivity and under-
estimating crime and risk (OACNUDH, 2001). On the other hand, the security issue 
of other judicial officials who do not belong to the Office of the Prosecutor contin-
ues to lack specific programs. The lack of a policy in this regard has led to situation 
where officials had to externalize their situation of defenselessness through the me-
dia (OACNUDH, 2001). 

39 In this context, the Office has been able to establish that paramilitaries, guerrillas, 
organized crime and certain state agents are the main risk factors, the latter linked 
to paramilitarism, corruption and drug trafficking. Likewise, the difficulties of the Pro-
gram are related, inter alia, to the lack of a coordinating body that defines common 
protective guidelines, the absence of clear and uniform parameters for measuring risk 
and assessing the admissibility of the petition, inadequate training of Program per-
sonnel, the delay in the preparation of the studies and the lack of human and financial 
resources (OACNUDH, 2001). 

40 As a cause of impunity, mention should be made of the fact that in many areas of the 
country people are afraid to fulfill their legal duties as complainants or as witnesses, 
since in multiple cases citizens who cooperated with the judicial authorities or who 
testified against those responsible for the crimes have been murdered or harassed 
(OACNUDH, 2001). 
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not to collaborate in the investigation, thus augmenting the dimension 
of impunity (iachr, 1999). 

Corruption is another decisive factor in maintaining such high rates of 
impunity. Several reports have highlighted that corruption manifests it-
self in the administration of justice, for instance, by ignoring the rules 
governing the admission and promotion of civil servants on the basis 
of the merit criterion (iachr, 1999: 63). There have also been reports of 
allegations that in several regions of the country, the decisions of certain 
judges and prosecutors are influenced by their links with criminal orga-
nizations. 

De facto, one of the main manifestations of corruption that the adminis-
tration of justice faces is the nexus between public officials and criminal 
groups such as illegal armed groups and organized crime groups. As a 
result of these links, international reports have called attention to the fact 
that different State agencies responsible for investigating, prosecuting 
and ruling on cases involving human rights violations on occasions lack 
the political will to combat the crimes (iachr, 1999). 

This situation has been diagnosed mainly in terms of links between law 
enforcement officials and members of paramilitary groups back in their 
time, and links with current criminal gangs (bacrim). Even though cer-
tain measures have been adopted to remove the links between civil ser-
vants and these groups, no significant progress has been reported in 
the investigation and sanctioning of such links. This is the reason why 
the Office of the United Nations High Commissioner observed, in due 
course, the need to strengthen government policies in the fight against 
paramilitarism and in particular against links between civil servants and 
paramilitary groups (oacnudh, 2004). 

Finally, an additional factor contributing to the lack of investigation, 
prosecution and punishment of those responsible for human rights viola-
tions is the absence of adequate resources to finance the activities of the 
justice system41. In criminal matters, for instance, the iachr has pointed 

41 “The work overload and the lack of adequate budgetary and technical resources 
render the administration of justice even more difficult” (OHCHR, 1998).
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out that “the Colombian State has not always granted the criminal jus-
tice system sufficient resources and support to enable it to carry out its 
task effectively” (33), which has meant that there are not enough “pros-
ecutors, judges, ex officio defenders and prisons to deal with the large 
number of crimes annually committed in Colombia, including those in-
volving human rights violations.” Moreover, public servants who perform 
these tasks do not receive remuneration commensurate with the nature 
and volume of the work they perform. “As a result, some public officials 
simply refuse to perform certain tasks or do not act with the diligence 
necessary to ensure the investigation and punishment of crimes against 
human rights” (iachr, 1999). 
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LESSONS LEARNED 

THE CONCEPTUAL CHALLENGES OF IMPUNITY, 
ITS MEASUREMENT AND MONITORING 

Impunity is a complex and difficult to measure phenomenon with many 
roots. The controversy over its definition often prevents the develop-
ment of strategies to combat it: If the target to combat is not clearly de-
fined, it will be difficult to advance the objectives and methods towards 
achieving the goal of elimination. Although the theoretical and practical 
discussions on the scope of the concept of impunity remain valid, these 
should not constitute a barrier to trying to understand the phenomenon 
and above all, to solving it. 

The experience in Colombia has shown the importance of reaching an 
operational consensus that facilitates progress. As Diana Guzman points 
out, in general, it is possible to affirm that there is a concept of impunity 
accepted by the doctrine defined as the lack of punishment towards 
an act that deserves penalty. However, this global definition manifests 
in many different ways, therefore, there is no single concept of criminal 
impunity. Thus, some speak of impunity when an action or omission that 
should be sanctioned according to certain parameters is not penalized. 
For others, even when a sanction is imposed, it can still materialize as im-
punity if the penalty imposed does not appropriately correspond to the 
action or omission. A third group considers that impunity occurs when 
the criminal or harmful deed does not receive a condemnatory sentence. 
A fourth group considers that impunity occurs when a criminal convic-
tion is not pronounced against the criminal or harmful fact. However, as 
noted above, many studies consider that this criterion is not appropri-
ate, because during the criminal process there are numerous types of 
exits where the act cannot be considered to have gone unpunished de-
spite the absence of a sentence. This is the case of conciliation. Likewise, 
there are other exits that must also be considered as facts that constitute 
impunity, for instance, prescription. Finally, other studies refer to more 
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qualitative aspects of judicial activity when discussing impunity. These 
do not emphasize the decisions that are taken in the criminal process, 
but in the form and the opportunity with which the facts are processed to 
individualize those responsible and impose the corresponding penalties 
(Guzman, 2009). 

Operational forms of systematizing this debate have been fundamental for 
creating such consensus. One of them is present in the analysis of Uprimny, 
Rodríguez and García Villegas (2006), who divide the debate on the basis 
of two predominant approaches in the concrete definitions of impunity in 
the criminal sphere: one regarding strict criminal law and one of a crimino-
logical nature. The first approach considers that there is impunity when a 
crime or contravention is not sanctioned in accordance with current norms. 
For definitions in which the criminological approach predominates, impu-
nity exists when socially harmful behavior does not receive punishment. 

Another integrative proposal is that of Guzman, which distinguishes be-
tween real and procedural impunity. The former is produced by the lack 
of investigation, prosecution and conviction of all the criminal acts that 
occurred in the country in a given period of time. The latter is produced 
by the problems within the criminal justice system, whether due to inef-
ficiency, corruption, lack of coordination, etc., with respect to criminal 
notices that are officially reported to the criminal justice system. 

Taking into consideration the difficulties of measuring the former, due 
to the so-called off-the-record figures of crime, the method proposed is 
a firm but little discussed and minimally representative indicator of the 
dynamics of real impunity as a way of approaching the phenomenon, for 
example, the rate of homicides and their resolutions. The author pro-
poses to use more sensitive and detailed indicators. The aim is to take 
into account that the impact of social damage caused by crime differs 
according to several factors and therefore, impunity generates various 
effects according to the crime that has stopped to be investigated, pros-
ecuted and punished. This distinction allows to determine the nature of 
impunity occurring in a given criminal procedural scheme, taking into 
account its particularities and fundamentally, the deadlines established 
for the resolution of the process, as well as the stages in which deadlines 
are not established (Guzmán, 2009). 
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The implementation of these methodologies and the exploration of the 
description of impunity shows that progress in eradicating this issue is 
difficult and depends on the alignment of a number of factors that are 
difficult to obtain or mobilize. It is therefore necessary to consider broad 
agendas, both state and social, and how to divide the work and gener-
ate specializations oriented at collaboration.

For example, the Colombian experience shows the need for the spe-
cialization of state organs in a given phenomenon (through special units 
of the Office of the Prosecutor or courts specializing in certain patterns 
of the violation) to be complemented by the work of other bodies (such 
as those responsible for promoting the clarification of patterns and his-
torical memory). The same applies to the monitoring of civil society on 
this phenomenon. It is necessary to divide the work and take advantage 
of the capacities of diverse organizations to complement the efforts of 
each one. 
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TRANSITIONAL JUSTICE AND THE ROLE OF 
CRIMINAL PROCEEDINGS 

One of the most complex problems in the Colombian system has been 
seeking balance in the relationship between the judicialization of the 
violence derived from the conflict, and the criminal policy of the state 
compared to other types of violence. Although, as the International Cri-
sis Group demonstrates, “substantial capacity in state institutions allows 
Colombia to implement a more demanding and comprehensive model 
of transitional justice than in most post-conflict countries” (International 
Crisis Group, 2013), it is necessary to assess the capacity of the ordinary 
judicial system to carry out this task.

The process of justice and peace is a good example that shows how, in 
spite of the fact that the Colombian judicial system does not have an 
insignificant number of administrative, financial and human resources, 
the processing of an extensive number of persons and multiple facts 
generates a considerable weight in State’s capacity to respond. 

As has been presented in several studies on the Colombian judicial sys-
tem summarized in distinct works by La Rota and Bernal, criminal inves-
tigations in the country have suffered from a lack of effectiveness due to 
at least the following operational factors: i) the effects and prevalence of 
a bureaucratized and formalistic criminal investigation process, ii) gaps 
in the collection and management of information on the criminal inves-
tigations themselves and on the management of public ministries and 
judicial police, (iii) the lack of application of analytical testing techniques 
to study case set patterns, (iv) insufficient institutional incentives for the 
work of the officials in charge of the research, (v) the limited application 
of technical or scientific evidence in comparison with the application of 
confession or testimony, (vi) difficulties in coordination between public 
prosecutors and the judicial police, and vii) deficiencies in the manage-
ment of public prosecutors which hinder the implementation of efficient 
criminal investigation systems (La Rota and Bernal, 2014: 16).
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To all of this, the issues within the routing/addressing of the system and 
the existing criminal policy, as well as how to confront them, must be 
summed. Among these, three serious problems were determined by the 
Committee of Experts on Criminal Policy: First, many criminal policy deci-
sions in the country are essentially reactive and lack solid empirical foun-
dations. Second, when adopting criminal policy decisions, in most cases, 
neither the Government nor the Congress have previously assessed or 
further monitored the impacts of the measures taken. Third, there has 
been no evaluation of the impact of the use of different criminal policy 
tools, especially the use of punitive increases on criminal dynamics. 

In this context, the risks of inconsistency are high when promoting a tran-
sition policy with broad punitive benefits in adjacency to a criminal policy 
for highly punitive ordinary violence, oriented at punishment of depriva-
tion of liberty42. In Colombia, violence associated with the armed conflict 
also coexists with mass and organized violence of an ordinary nature. For 
instance, if the cases of deaths caused by acts of socio-political violence 
are removed, the number of homicides in the country still remains high. 

Thus, there exists a great risk that when dealing with violence arising 
from the conflict in parallel with ordinary criminality, under the same 
mechanisms, the measures of transitional justice are rejected or end up 
opening doors to impunity for issues of ordinary violence. The fact that 
deeds considered very grave, such as crimes against humanity, may re-
ceive important punitive benefits, while other conducts, socially consid-
ered less grave, such as an isolated homicide resulting from a fight, get 
greater sanctions, generates an impactful social message. . It is compli-
cated to socially explain the reasons for this differential treatment, and 
even more complicated when both cases are processed under the same 
mechanism. 

42 The Advisory Commission on Criminal Policy studied the reforms that have been 
made to the Criminal Code of 2000 (Law 599 from 2000) which was supposed to have 
been a recent effort to systematize and update criminal definitions and penalties 
to ensure consistency and proportionality of criminal law, and reasonably could not 
be expected to be reformed quickly. However, the Commission found that since its 
enactment until the first half of 2011, 36 laws were issued to modify it, i.e. an annual 
average of 3.3 laws. These reforms are mainly related to the definition of new criminal 
conducts (creation of crimes), the increase of penalties for crimes already created, the 
modification of causes of punitive aggravation, the variation of punitive consequenc-
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LEGAL AND SOCIAL TRUTH 

In practice, the Colombian model of clarification has had an unprece-
dented predilection for mechanisms of judicial truth, although its phi-
losophy defends a holistic strategy43. It is based on the idea of dynamic 
complementarity, which divides the experiences of truth in the compara-
tive field into several models of truth-seeking, which also correspond to 
certain periods (Uprimny and Saffon, 2007). 

The first model, and the first historical phase, is singled out to as the min-
imum of truth, and refers to unsystematic and individual efforts devel-
oped by social scientists and historians to recover what happened after 
armed confrontations like the First World War. The second model, called 
exalted judicial truth, is illustrated with the processes of Nuremberg and 
Tokyo where the only instrument of clarification was the criminal judicial 
process. The third model, referred to as the consolation of extrajudicial 
truth, refers to situations such as those occurring in the Southern Cone 
of Latin America in the 1980s where institutionalized extrajudicial mech-
anisms of search of the truth were implemented, but as a “compensa-
tion” for not allowing processes of truth or justice led by the judiciary. 
The fourth model, that of the exaltation of truth commissions, is the one 
that exemplifies the South African model where institutional extrajudicial 
mechanisms were no longer seen as a compensation for the absence 
of trial, but as the most important and functional tool for clarification 
and recognition of the atrocities that occurred during the conflict or re-
pression. The current model, to which the Colombian transition would 
ideologically adhere, is that of dynamic complementarity in which a bal-
anced and mutually reinforcing interaction between three different forms 
of truth-seeking and recognition is promoted: the efforts of judicial truth, 
the work of institutionalized extrajudicial mechanisms (such as that of a 

es for a determined kind of offenses, the modification of benefits upon acceptance 
of positions, and the modification of the terms of prescription of the criminal action 
(Advisory Commission of Criminal Policy, 2012). 

43 At present, even the Political Constitution itself orders that at the end of the conflict 
a Truth Commission must be established to guarantee the rights of the victims. (Po-
litical Constitution, Transitional Article 66). 
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truth commission), and non-institutional social realities, i.e. autonomous 
citizenship exercises, usually from the initiative of victims themselves 
(Uprimny and Saffon, 2006: 153). 

Given Colombian political and social circumstances, the ideal of dynamic 
complementarity has been replaced by a kind of exalted judicial truth. 
There are at least two reasons that help explain this situation. First, at the 
time the discussion on accountability in the country was introduced, the 
model of truth commissions gave rise to certain amount of rejection by 
human rights organizations and the victim’s movement (Gallón, 2007).

This was due to an exaltation of the model of clarification of general pat-
terns made by the government, coupled with measures aimed at restor-
ative justice that exclude any form of penal sanction. According to the 
government, the model to follow was the one created by the Truth Com-
mission of South Africa. The victims and organizations saw the proposal 
as a hidden amnesty. Not only because of their distrust to the govern-
ment’s sincere commitment to unveil paramilitary violence but because 
of the fact that in South Africa the model excessively focused on the 
Truth Commission, to the detriment of the participation of the judiciary44. 
Second, by the date of this discussion, international standards harbored 
doubt on the international legality of the amnesty formula of the South 
African model. Therefore, in Colombia, it was argued that all crimes con-
sidered serious human rights violations, or an international crime, should 
be subject to criminal sanction through a judicial process. With that in 
mind, a process of judicial clarification that would allow judicial penalties 
for such crimes was seen as inevitable (Sánchez et al., 2016). 

The judicial process then attempted to combine two different types of 
objectives: produce information that meets the objectives and standards 
of a judicial process and establish global narratives that would serve to 
construct a common narrative of patterns of violence. The articulation of 
these two objectives has proven to be a difficult task with many ques-
tions to be answered. 

44 For instance, in the South African model, the truth commission itself granted amnes-
ties to those self-confessed of crimes through a special chamber, even of those that 
are today understood as international crimes. 
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In practice, the need to respond to two different objectives, producing 
information for the purpose of individual accountability, and collabora-
tion in the construction of global narratives, led judges to hesitate over 
what specific role they should follow. In some cases, the specialized com-
munity that followed the proceedings expected that judicial decisions 
would become mini-reports of the truth about the causes and patterns of 
the conflict. In imposing these expectations, those judges who favored 
the concrete resolution of their case were criticized for not completing 
a comprehensive reconstruction of the armed conflict. The criticism was 
based on the idea that they did not assume their role as a transitional 
judges, but believed that their role was the same as that of the ordinary 
criminal judge. At the same time, those judges who engaged in the task 
of producing very detailed reconstructions of the history of the conflict, 
without having the disciplinary and human tools to do so, were equally 
criticized for delaying the issuance of sentences and, in many cases, for 
the errors in the task of drafting the context of the conflict. The main 
point of criticism was the separation of the judges from the role they 
assumed themselves as transitional heroes, without understanding that 
their work should be complemented by processes that were beyond 
their reach. 

Another tension that was evident from the beginning of the system con-
cerned the balance of the requirements of the due process of the de-
ponents, who for criminal purposes yielded confessions with individual 
penal consequences, and the nature and uses of confessed information. 
Here, the South African model once again became the path to follow: 
it was expected that the confessions offered in the justice and peace 
process would be represented as astounding versions that would pro-
duce a sort of collective catharsis and stimulate society to face the atroc-
ity of paramilitary violence. Confession was a fundamental factor in this 
scheme: it was the principal strategy and where the greater weight of the 
process lied. In fact, subsequent stages of the process were expected 
to be faster and of administrative nature, but this ideology encountered 
procedural questions derived from the due process standards of those 
serving as defendants: Should confessions be free and should one sim-
ply wait for the accused to declare what he wishes, or should the narra-
tion be guided by the Office of the Prosecutor? Can victims ask ques-
tions or even express controversy over the versions exposed when they 
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consider that truth is lacking? Should the versions be public or should 
they be considered, as in the ordinary process, as pre-trials versions with 
reservation of the summary? 

The resolution of these questions privileged the vision of rights of the 
accused over the ideology of social truth. The courts ruled that, since 
the statements were referred to as “free versions,” their nature was not 
that of confession and, therefore, the person who offered them disposed 
of the freedom to testify as they pleased. The victims were not allowed 
to intervene directly but only on the basis of written questions that were 
formulated at the discretion of the Office of the Prosecutor. The free 
version was considered as private, and not public, due to its existence 
before the submission of criminal charges. This collapsed all claims to 
the social catharsis of truth that emulated the South African process. The 
free versions were included in the judicial process only under the knowl-
edge of those who participated in the hearings, but with judicial reserve 
for any other purpose. 

This problematic relationship between comprehensive truth processes 
and judicial proceedings still presents a dilemma. The Havana agree-
ments establish that both the Peace Jurisdiction as well as the Truth 
Commission are required to coordinate their work as they are both part 
of the same system. However, the mode of this cooperation in real time 
has not been defined. The only thing clear is that, the Truth Commission 
will be unable to send testimonies received within its mandate to the 
special jurisdiction. Nevertheless, the inverse relationship had not been 
banned, neither has been properly defined whether the two mechanisms 
operate simultaneously or gradually, and should the latter be the case, 
which of these two should act first. 
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THE JUDICIALIZATION OF CIVILIANS WHO 
SUPPORTED VIOLENCE 

An additional lesson learnt from the Colombian case is the need to es-
tablish specific strategies and instruments that go beyond the responsi-
bility of armed actors. In the Colombian case, one of the most difficult is-
sues for clarification and prosecution has been the responsibility of third 
parties who incited, supported or contributed to armed violence.

For instance, there is sufficient evidence on the relationship of corporate 
actors to events in the internal armed conflict. First, on the convergence 
of economic interests (of exploitation, production or distribution) and 
presence of armed actors in different territories of the country. Studies 
of the political economy of the Colombian armed conflict show that re-
gions with a strategic value for the exploitation of goods or services are 
often the most frequented ones by armed groups, what converts them 
into favorable scenarios for the collaboration between the economic 
power and the armed actors (Martínez, 2001; Rubio, 2002). There was 
an alliance between economic powers, local elites and armed groups to 
promote their economic and political interests through the co-optation 
of local institutions in the regions and at the national level (Garay et 
al., 2008, López, 210). For instance,  these alliances included collusion 
and contribution in the commission of serious human rights violations in 
Urabá and the Caribbean coast in northern Colombia, mainly forced dis-
placement and the dispossession of land. Some judicial decisions have 
held corporate actors accountable and in the judicialization of right-wing 
paramilitary groups, they gave account of these alliances with groups 
outside the law. 

The judicialization of corporate complicity in the Colombian armed con-
flict has been difficult to evaluate. Based on the information provided 
by the ex-paramilitaries in their confessions, a relative success has been 
achieved in some emblematic cases in the ordinary justice system, as is 
the case against entrepreneurs producing African palm in northern Co-
lombia known as the case Urapalma s.a. and other palm tree firms of the 
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Uraba45, as well as the case against breeders who were part of the Cór-
doba Livestock Fund on the Caribbean coast. However, apart from these 
cases, there has been no judicialization in the Colombian justice system 
that is sympathetic to the magnitude of the phenomenon of business 
complicity with the armed conflict. In a country, where the conflict has 
been fought for almost half a century, the cooperative relations between 
corporate actors and armed groups are incalculable. The experience of 
the transitional scenario that emerged with the demobilization of the 
right-wing paramilitary groups belonging to the United Self-Defense 
Forces of Colombia (auc) in 2005, contemplated in the so-called Law 
of Justice and Peace (Law 975 of 2005), has been very illustrative. After 
the confessions of the paramilitaries in the so-called free versions and in 
their appearances before the courts (Justice and Peace Chambers), the 
prosecutors and magistrates requested the ordinary justice to criminally 
investigate so called certified copies of 15,291 third parties, mostly cor-
porate or business actors (Fiscalía, 2015). 

Regarding the status of these requests for investigation, in the case of 
corporate actors, in most cases no procedures have been initiated that 
would lead to their effective prosecution for contributing to the crimes 
committed by the armed groups. This situation occurred to a great ex-
tent due to the Justice and Peace Law that established a judicial model 
that involved only ex-combatants and left aside the third parties who 
collaborated with their armed actions. For this reason, in the transitional 
criminal proceedings against the paramilitary leaders carried out during 
the last 10 years, the possibility of judicially involving the collaborators 
and financiers of these groups lacked. The process of Justice and Peace 
in its conception did not take into account the socio-economic complex-
ities involved in paramilitary violence and there was no comprehensive 
approach to prosecution of those responsible. 

However, as a result of the number of requests for investigation and the 
decision of the negotiating table between the Government and the farc 
to include these actors in the framework of transitional justice, the At-
torney General’s Office created a group specialized in the investigation 

45 Fifth Court of the Specialized Circuit of Medellín, Processed: Gabriel Jaime Sierra 
Moreno et al., October 30, 2014, Rad: 050013107005201101799.



190

FIGHT AGAINST IMPUNITY AND THE PENAL SYSTEM IN COLOMBIA

of corporate complicity by facts related to the conflict which has begun 
their work on elaboration of an inventory of cases that will possibly be 
processed by the transitional justice system46. 

The judicial model negotiated in Havana established direct competency 
in these cases. According to the agreement, the Special Peace Jurisdic-
tion (jep) will carry out a distinct procedure for the determination of crim-
inal responsibility of the perpetrators and participants in these conducts, 
among whom are included not only ex-combatants and state agents, but 
also corporate actors who have participated in these events. The agree-
ment contemplates that corporate actors may be subject to this jurisdic-
tion when at least two conditions are met: i) that they are perpetrators 
or participants of one of the conducts in its competence and ii) that their 
participation was decisive or direct. Therefore, the crimes of funding and 
collaboration with paramilitary groups are among the means of commis-
sioning the crimes established by jep. 

However, as discussed earlier, one of the factors that influenced public 
opinion to deny popular approval of this agreement was the influence of 
corporate actors who presented objections to this scheme. The propos-
als are based on a supposed indeterminacy of the guarantees that could 
lead them to be victims of a “witch hunt”. Apparently, a more detailed 
analysis seems to indicate that in certain sectors any formula that will 
successfully allow to tackle the issue will be rejected by those who partic-
ipated in these schemes and who are not willing to be held accountable 
for them. In this dispute lies a very important challenge for the future of 
the fight against impunity in Colombia.

The question of impunity and the institutional and social mechanisms 
to confront it have been one of the central questions of public policy in 
contemporary Colombia. The legacy of the armed conflict has created 
enormous challenges for the justice system. Faced with the magnitude 
of these challenges, the institutional response has been characterized by 

46 The Working Group on Certified Copies and Investigations of excluded postulates 
began work at the end of 2015 by order of the Attorney General of the Nation. See: 
Resolution 3139 of 2015 of the Attorney General of the Nation and Resolution 0429 
of 2015 of the Director of the Direction of Transitional Justice. 
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strong pressure from both international and local human rights organi-
zations. Based on these struggles, the system has attempted to address 
its limitations through public policy measures of management and case 
management, as well as the negotiation with the armed actors through 
different processes of subjugation and political negotiation under the 
umbrella of transitional justice. Although the challenges remain im-
mense, the institutional experience accumulated by the state and by the 
social organizations that have joined this cause is a reason to have hope 
in the new paths that have opened with the signing of the peace agree-
ment with the oldest and largest guerrilla organization on the American 
continent. 
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INTRODUCTION

This essays aims to communicate the endeavors of the Center for Human 
Rights Legal Action and other survivors’ collectives that form part of the 
pursuit of justice against the heinous crimes committed during the thir-
ty-six years of counterinsurgency war in Guatemala.1 Following the sign-
ing of the Peace Accords in 1996, the country reinforced its focus on jus-
tice matter. This issue received a great attention within such agreements 
with the sole purpose of generating changes in the society and the state. 

The research summarizes the historical context of the internal armed 
conflict. It explores its origins and causes, its relation within the interna-
tional context of the Cold War between the East and the West in which 
the country was immersed, and also provides an analysis of the justice 
system that existed prior to the signing of the Peace Accords, describing 
how impunity prevailed at the time.

Alongside the above mentioned, it also provides an analysis of many 
social, cultural, political and legal transformations, those that allowed 
the state’s institutions to favor judicial investigations and initiation of le-
gal proceedings against those responsible for the crimes, as well as a 
synthesis of the obstacles that survivors had to overcome in order to get 
access to the right of an integral reparation.

1 In order to carry out the investigation, lawyers/plaintiffs and activists from human 
rights organizations were interviewed, and reports and documents that have moni-
tored the progress and transition of the Guatemalan justice system were consulted. 
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The relentless effort and unceasing perseverance of survivors and civil 
society organizations, as well as the performance of public prosecutors 
and judges in the prosecution of criminals, are described as well. The 
investigation and analysis of the Truth Commission on serious human 
rights violations are also considered. 

This investigation describes the lessons learned in judging crimes that 
constitute human rights violations and how the obstacles to eradicate 
impunity and the denial of the right to truth, memory and reparations to 
surviving victims were overcome. 
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DESCRIPTION OF THE ARMED
CONFLICT IN GUATEMALA 

ORIGINS AND HISTORICAL ROOTS 

Guatemala experienced an internal armed conflict which had its origins 
and roots in the political, economic, social and cultural system that was 
violently imposed on the country during the Spanish invasion and col-
onization and was accentuated during the period of “independence,” 
between 1821 and 1944. 

During those years, an authoritarian (patriarchal) state was consolidated, 
with a society based on relations of economic and political exclusion 
(classism), ethnic discrimination (racism) and social injustice against the 
majority of the population, which was mainly indigenous. Indigenous 
people were stripped of their land and subjected to a variety of forms of 
exploitation, poverty and marginalization. 

In response to this situation, many sectors and movements proposed 
structural changes and presented economic, political and social de-
mands. However, they always encountered institutional obstacles and 
the intolerance of the authorities in the justice sector, as well as those 
in the economic and political powers who sought to maintain their priv-
ileges. 

Concerning this, the report of the Commission for Historical Clarifica-
tion (ceh) states that “[…] the lack of institutional mechanisms to convey 
the concerns, demands and proposals of different groups of population 
created a political culture where intolerance represented the totality of 
social behaviors and the power established rules of exclusion that on 
occasions determined a scarce and almost permanent zero permeability 
towards the processes of change.” (ceh, 1999c: 79) 
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State authorities responded to the demands for change with terror and 
violence, which led to confrontations and conflict. The beginning of the 
internal armed conflict is based on two immediate backgrounds: the rev-
olution of 1944 and the uprising of army soldiers on November 13, 1960.

IMMEDIATE BACKGROUND AND
THE BEGINNING OF THE CONFLICT 

The Revolution of 1944 represented a social and political outbreak 
against General Jorge Ubico, the last “liberal” dictator who ruled with 
an iron hand to favor the interests of the landowners’ oligarchy and the 
agricultural bourgeoisie. During his fourteen-year rule (1931-1944), Ubi-
co implemented a policy of low wages and issued a set of forced labor 
laws, abolished university autonomy, militarized all secondary education 
institutions and nullified all forms of political participation. 

These circumstances created a highly unstable situation which brought 
about widespread discontent in many sectors of the population. On 
June 25, 1944, large peaceful demonstrations took place and eventually 
led to the fall of General Jorge Ubico on October 20, 1944. Ubico’s fall 
broke with the tradition of dictatorial and authoritarian governments, in 
power for almost a century, and it made way for a ten-year era of demo-
cratic governments (1944-1954), known as “The Ten Years of Spring”, in 
which presidents Juan José Arévalo Bermejo and Jacobo Arbenz Guz-
mán adopted a series of political, economic and social measures that 
benefited the poorest, most marginalized and excluded sectors. 

During this time, the creation of organizations and social movements 
in the countryside (such as agrarian committees) and in the city (for in-
stance, trade unions, professional and student organizations, and po-
litical parties), as well as the political means for the free citizen partici-
pation, were approved. These measures included elimination of forced 
labor laws, the creation of the Guatemalan Social Security Institute, the 
first issue of the Labor Code and the Agrarian Reform, among others. 
These political and social reforms, mainly the Agrarian Reform, sought 



197

GENOCIDE IN GUATEMALA, ERADICATING IMPUNITY

to eliminate the socio-economical exclusion of indigenous and poor la-
dinos, with the intention of leading the country into a model of capitalist 
economic development. However, these were considered communist 
measures and the ideological polarization intensified, as well as the po-
litical struggle within the country, affecting at the same time the interests 
of the oligarchic economic sector, which had enjoyed privileges for many 
years. 

This motivated the oligarchy, represented by the Catholic Church, polit-
ical parties and other conservative sectors, in alliance with the army and 
the Central Intelligence Agency of the United States (cia), to endorse a 
counter-revolutionary movement. In June 1954, the coup d’état put an 
end to the government of Jacobo Arbenz, arguing that “[…] what was 
taking place in Guatemala was a threat to the stability and security of the 
American continent, classifying it as a communist blade.” (ceh, 1999a: 
81) 

After the overthrow of Arbenz, Coronel Carlos Castillo Armas took pow-
er and initiated a period of intense political persecution of leaders, intel-
lectuals and those suspected of being communists. Furthermore, politi-
cal and civil rights –acquired after the revolution of 1944– were reversed, 
particularly the land reform, bringing the country into a social upheaval 
and political instability, which left various leftists groups considering the 
option of armed struggle as the way of achieving structural changes. 

On November 13, 1960, a nationalist military uprising against the gov-
ernment of General Miguel Ydígoras Fuentes took place. It pursued mil-
itary objectives and interests with the purpose of “[…] questioning the 
presidential decision to allow Cuban expeditionary forces who were to 
participate in the invasion of Girón Beach to be secretly trained in Gua-
temala […].” (ceh, 1999a: 122)

This military uprising was quickly controlled, but in March 1961, twenty 
insurgents who had gone into exile in neighboring countries returned to 
Guatemala to continue their struggle against the government of Ydígo-
ras Fuentes and “[…] on February 26, 1962, the rebels of November 13 
became known as Alejandro de León Aragón Rebel Front of November 
13 (mr-13). In a document entitled Who we are, what we want and why 



198

GENOCIDE IN GUATEMALA, ERADICATING IMPUNITY

we fight, they defined themselves in these terms: “...we are officers of 
the Guatemalan Army who, since November 13, 1960, have fought to 
give our country a government that acts with democratic standards in 
the interest of the people”. […] With this declaration the armed confron-
tation as a struggle between groups with opposing political objectives 
began.” (ceh, 1999a: 124) 

From this moment on, “[…] the armed confrontation broke out in Guate-
mala due to a sum of internal phenomena such as the fall of Arbenzism, 
the fierce anti-communism of important sectors of the population and 
the Catholic Church, as well as the defensive alliance of military, busi-
nessmen and other segments of the population fearful of social change. 
Certain external factors intervened in encouraging the emerging guerilla 
movement throughout Latin America, such as the Cold War and the in-
fluence of the triumphant Cuban Revolution.” (ceh, 1999a: 97-98)

BRIEF DEVELOPMENT OF THE CONFLICT 
The internal conflict, which lasted thirty-six years (1960-1996), was of 
economic, political, ideological, religious and ethnic character. Guate-
mala entered a very tragic and devastating stage of its history, as the 
army, with the basis of the National Security Doctrine (dsn), developed 
and implemented strategies to combat the guerrillas and control the 
society, conforming to the notion of living with an internal enemy. This 
initiated a process of systematic elimination of the members of guerrilla 
organizations and also “[…] of all those who identified themselves with 
the communist ideology or belonged to a social or religious organiza-
tions or trade union, or those who were not in favor of the established 
regime […].” (ceh, 1999b: 21) 

With this notion of the internal enemy, the army started to carry out its 
counterinsurgency war in 1960, thus beginning a period of the greatest 
political persecution, repression, coercion and control of society and ter-
ritory as well as arbitrary executions and enforced disappearances.2

2 These were initially selective but later on they started to take on massive character. 
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On April 1st, 1963, Colonel Alfredo Enrique Peralta Azurdia overthrew 
the government of General Ydígoras Fuentes by means of coup d’état. 
Peralta Azurdia suspended the Constitution, dissolved the Assembly, 
banned political activity, outlawed the communist party and continued 
repressive policies.  

The state repression reached its highest levels in the 1970s and 1980s 
under the command of generals Carlos Manuel Arana Osorio and Fer-
nando Romeo Lucas García. On March 23, 1982, during the presidency 
of General Fernando Romeo Lucas García, and two weeks after Gen-
eral Ángel Aníbal Guevara was elected President of the Republic, José 
Efraín Ríos Montt led a military faction that carried out a coup d’état 
and dismissed General Lucas García in pursuit of becoming the presi-
dent of the military junta. Three months later, Ríos Montt dissolved the 
junta in order to proclaim himself the president of the Republic and 
exercise dictatorial power. 

During the administration of Ríos Montt, a scorched earth policy was 
implemented, leading to a massive displacement of civilian population, 
mainly indigenous. Such displacement “[…] was a direct consequence of 
the campaign plans and military operations developed by the army to 
regain control over the civilian population in conflict areas. At the outset, 
it sought to annihilate the social base of the insurgency with the goal of 
eradicating it, and preventing other communities from supporting it. To 
this end, the army deployed operations of scorched earth massacring 
and wiping out entire communities, burning houses, crops and material 
goods, and executing its inhabitants or forcing them to move to other 
places and live in subhuman conditions.” (ceh, 1999c: 2012) 

Although there are no exact figures, it is estimated that approximately 
“from 500 thousand to one million Guatemalans […] were forced to flee 
as a direct result of repression.” (ceh, 1999c: 211). Most of the displaced 
people came from rural areas and massively escaped to the mountains 
or to urban centers such as the capital city or the departments’ capitals, 
and others, in order to save their lives, sought to be recognized as refu-
gees in neighboring countries, including Mexico. 
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The population that took refuge in the mountains was persecuted and 
relentlessly pursued by the army with the goal of its eradication. As a re-
sult, several massacres and arbitrary executions of the displaced popula-
tion took place. With this in mind, “[…] it is estimated that the balance of 
the internal armed conflict amounts to more than two hundred thousand 
dead or missing people.” (ceh, 1999b: 318) 

The extermination of Mayan communities within the framework of the 
internal armed conflict has been described as genocide. The army saw 
these Mayan groups as an internal enemy because they believed they 
formed the basis of the guerrilla – in terms of material support or as 
a place to hide their troops. Therefore, the concept of internal enemy 
went beyond dealing only with combatants, militants or guerrilla sympa-
thizers; it included people belonging to certain ethnic groups. 

INVOLVED PARTIES, HUMAN RIGHTS
VIOLATIONS AND ACCOUNTABILITY

The following organisms were involved in the internal armed conflict: 
the army, the National Police (pn), the Mobile Military Police (pma), the 
Treasury Police (gh), military intelligence (g-2), military commissioners, 
the Civil Defense Patrols (pac) and death squads. Guerrilla organizations3  
were also part of the conflict, as well as different groups with economic 
power, some political parties and the Catholic Church, among others. 

During the conflict, serious human rights violations were perpetrated, 
as well as some genocide acts executed by individuals acting under the 
protection of state institutions. Correspondingly, similar acts of violence 
were committed by guerillas. For this reason, the Commission for Histor-
ical Clarification (chc) recorded a total of “42, 275 victims in its investi-

3 The Guerrilla Army of the Poor (egp), the Rebel Armed Forces (FAR), the Revolutionary 
Organization of Armed People (orpa) and the Guatemalan Party of Labor (pgt) formed 
the Guatemalan National Revolutionary Unit (urng). 
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gation, including men, women and children, who were the subject of 61, 
648 violations of human rights and acts of violence […].” (ceh, 1999b: 318) 
 
The hcc prioritized its work and systematized “only cases of […] arbitrary 
executions, enforced disappearances, torture and sexual violence.” (ceh, 
1999b: 318) Consequently, it established that from the total of registered 
cases, “38% were […] arbitrary executions; […] torture (19%), enforced 
disappearances (10%), and sexual violence (2%).” (ceh, 1999b: 319) In 
addition, “83,3% of the victims of the registered human rights violations 
and acts of violence […] belonged to the Mayan ethnic group, 16,5% 
belonged to the Ladino4 group and 0,2% to other groups.” (ceh, 1999b: 
321-322). It found that “[…] 93% of the reported violations were com-
mitted by the State of Guatemala, including the National Army, the Civil 
Defense Patrols, military commissioners, other state security forces and 
death squads […] [while] 3% […] [was] the responsibility of guerrilla and 
4% of other identified and/or unidentified groups.” (ceh, 1999b: 324)

In addition to this, the ceh investigation found out that the agents of the 
State of Guatemala committed acts of genocide against four selected 
ethnic groups located in different geographic areas: Maya Q’anjob’al 
and Maya Chuj, north of Huehuetenango; Maya Ixil, Nebaj, Cotzal and 
Chajul, department of El Quiché; Maya K’iche’, Zacualpa, department of 
El Quiché; and Maya Achi, Rabinal, Baja Verapaz Department. The hcc 
remarked that: “The most notable case is that of the Ixil region, where 
some 70% to 90% of villages were devastated.” (hcc, 1999c: 420) 

It should be noted that during the internal armed conflict thousands of 
illegal detentions were recorded, however, there were no political pris-
oners. The hcc pointed out that they did not record “[…] any case of 
prosecuted persons or convicted ones accused of committing subver-
sive acts, whilst the military power never recognized the existence of 
political prisoners.” (hcc, 1999a: 149) 

4 Ladino is an ideological racist category established by the Guatemalan State to deny 
the indigenous. It is related to the economic, political, cultural and social aspects 
developed from the beginning of the colony to our days. It was the liberal state that 
conceived the ladino as a political project, with the aim to homogenize the liberal 
positivist thought which made the mestizos invisible by converting them into ladinos, 
in order to achieve a national identity through the whitening of the nation. 
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THE VICTIMS
The following are listed among the victims of human rights violations 
and acts of violence during the internal armed conflict: leaders and 
members of opposition political parties, university leaders and univer-
sity and secondary education students, professionals, teachers and uni-
versity professors, trade unionists, promoters of bilingual education and 
members of peasant leagues, peasants, priests, catechists and above all, 
the Mayan population (men, women, children and the elderly). 

STATES OF EMERGENCY AND SIEGE 
Several states of emergency and siege, as well as curfews for extended 
periods (lasting up to more than a year and half), were decreed under 
different governments, from 1960 to 1986. During this time, the guaran-
tees and the rights of citizens were suspended, resulting in circumstanc-
es exploited by the army and other security forces to carry out opera-
tions directed at arresting people arbitrarily, disappearing them by force, 
murdering, searching, questioning and raiding. 

THE ROLE OF THE MEDIA, ENTREPRENEURS 
AND JUDICIAL POWER 

At that time, the media complied with the guidelines imposed by the 
army on the whole of the society. The armed institution exercised ef-
fective control over the media; journalists and reporters were subject to 
frequent threats and even murder. This led to self-censorship as a form 
of survival, as well as the censoring of any attempt to express criticism of 
public officials about their actions or information regarding violations of 
human rights by the government. 
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Furthermore, the business and agricultural sectors maintained a close 
relation with the army, besides benefiting from the fight against com-
munism. For example, using false accusations against union members 
belonging to leftist movements “[...] to dismiss labor demands, suppress 
the trade union organization of workers in enterprises and farms, resolve 
personal conflicts or simply to seize foreign lands.” (hcc, 1999c: 104) 
Likewise, its relationship with the armed forces “[...] unfolded in the rural 
area through the installation of detachments on lands owned by farm-
ers as a protective mechanism in their favor. Thus, the participation of 
farmers in violations of the right to freedom and other human rights in-
directly provided an infrastructure and logistics in favor of the military. 
As a consequence, the army perpetrated repressive acts against anyone 
who had contrary tendencies to the local interests of the owners.” (hcc, 
1999c: 105)

Various military governments were subordinated to the judicial branch 
and made it markedly dependent on the executive power through the 
appointment of magistrates and judges. Moreover, the judicial body was 
also victim of repressive acts, including the murdering and threats of 
some judges and magistrates who dared to initiate criminal acts of war 
investigations or defend the judicial independence. 

All of the above compelled the judicial power to submit to the require-
ments imposed by the national security model and thus, by act or omis-
sion, allowed the organs of justice to become ineffective in one of its 
fundamental functions: to protect the individuals against the state. This 
reinforced impunity, while at the same time led to the administration of 
justice failure for the protection of human rights. As explained by the 
hcc: “[...] it has been clearly and fully established in view of thousands 
of human rights violations registered by the hcc that were not subject of 
investigation, trial or punishment by the State of Guatemala. Very few 
cases have been investigated, and very few perpetrators have been tried 
and punished [...].” (ceh, 1999c: 113) 
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THE PEACE PROCESS AND
THE END OF THE CONFLICT 

Under the auspices of Mexico, Venezuela, Colombia and Panama and 
confronted with the armed conflict in El Salvador, Nicaragua and Guate-
mala that threatened to destabilize the entire region, a group of coun-
tries met in Contadora Island in January 1983, to jointly promote the 
peace in Central America, which “[…] awakened a new and intense dip-
lomatic activity by the foreign ministries of these four Latin American 
countries to seek a negotiated solution to Central American problems.” 
(Arriola, 1986)

Diplomatic efforts of Latin American countries seeking the cessation of 
the three countries armed conflict were supported by Norway, Sweden, 
Finland and the Netherlands, who accompanied Guatemala during the 
negotiations of the agreements until the signing of a firm and lasting 
peace. 

As part of this process, the military coup that removed General Efraín 
Ríos Montt from power took place in Guatemala on August 8, 1983, re-
placing him with General Óscar Humberto Mejía Víctores, who served as 
the Minister of Defense. This military coup came with reduced opposition 
from the Presidential Guard and resulted in “[…] a total of five deaths 
and 30 wounded.” (odhag-rehmi, 1998c: 219)  In the aftermath, “[…] a 
group of young officers broadcast an announcement on the radio ac-
cusing Mejía Víctores of being responsible for the repression during the 
previous 17 months.” The proclamation was led by General Mario López 
Fuentes, Chief of the Defense General Staff, along with commanders 
of the military zones and garrisons of importance in the country: “[...] a 
group that would later continue to control the political situation in a col-
legiate way through the so-called Council of Commanders.” (odhag-reh-
mi, 1998c: 219) 

In 1983, the military regime formed a civil government headed by Fer-
nando Andrade Díaz-Durán as a key figure for this political transition, 
due to the influence of his conservative political tendency and the fact 
that he was a financial entrepreneur and had a close relationship with 
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generals Rodolfo Lobos Zamora and Héctor Nuila Hub. With the pres-
ence of this rather moderate politician, the business sector and the polit-
ical parties did not confront nor did they fragment the process initiated 
in 1982. 

The army retained its power during this political transition as the civilian 
governments only changed the form of ministry, but the foundations of 
the political system were not altered. Since the country was not demil-
itarized, the repressive apparatus was not completely dismantled. And 
the socioeconomic transformation issues that gave origin to the internal 
armed conflict were not posed either. 

Following this military event, the Electoral Law was issued to convene 
elections for a National Constituent Assembly on January 19, 1984. A 
new Political Constitution of the Republic was promulgated after a pro-
cess heavily controlled by the army, which came into force on January 
14, 1986, date on which the first elected civilian, Marco Vinicio Cerezo 
Arévalo (1986-1990), assumed presidency since 1966. 

At President Cerezo Arévalo and other Central American presidents re-
quest, “encouraged by the visionary and permanent will of Contadora 
and the Support Group for Peace, and strengthened by the continuous 
support of all governments and people of the world […]” (Fundación 
Casa de la Reconciliación, 1997: 13), and determined to achieve peace, 
the Esquipulas i Agreement was signed in 1986, followed by signing the 
Esquipulas ii Agreement in 1987. These covenants settled the econom-
ic cooperation between the isthmus countries as well as the necessary 
mechanism to achieve pacification and reconciliation in Central America 
by political means. 

As a result of the Esquipulas ii Agreement, in September, 1987, Pres-
ident Cerezo Arévalo set up the National Reconciliation Commission 
(nrc), which was presided over by Monsignor Rodolfo Quezada Toruno, 
who was also appointed as the peace negotiator. Throughout 1990, the 
nrc held a series of meetings between the command of the Guatemalan 
National Revolutionary Unity (urng) and various sectors of the country: 
political parties, businessmen, academicians and university students, as 
well as indigenes, peasants, clerics, trade unions and human rights orga-
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nizations, among others, who contributed with their initiatives and pre-
sented proposals on the issues discussed at the negotiating table, along 
with their support to end the armed confrontation.

In 1991, under the government of Jorge Serrano Elías, the peace nego-
tiations were officially and publicly initiated. However, they were inter-
rupted by a coup d’état in 1993. The government of Serrano Elías was 
replaced by a transitional one presided over by Ramiro de León Carpio, 
who promoted new approaches to resume the peace negotiations hav-
ing the United Nations as the moderator of the process. 

Finally, on December 29, 1996, after more than five years of negotia-
tions during the government of Álvaro Arzú, the Firm and Lasting Peace 
Agreement was signed, already preceded by eleven other agreements 
dealing with various issues related to the internal armed conflict.

It was then agreed that the Government would not foster the adoption 
of legislative or other measures designed to prevent the prosecution and 
punishment of those responsible for human rights violations and that no 
special or exclusive jurisdiction could shield the impunity of such viola-
tions. Likewise, the legislative amendments to the Penal Code for the 
criminalization and punishment of the crimes of enforced disappearance 
and arbitrary executions should be carried out, along with reforms to the 
justice sector.

All these agreements prompted changes and initiatives of transitional 
justice. Thus, survivors and non-governmental organizations resorted to 
the justice system to seek prosecution of perpetrators of serious human 
rights violations committed during the internal armed conflict. 
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FACTORS LEADING TO IMPUNITY 

JUDICIAL CONTROL

The origins of failing and refusing to administer justice in Guatemala 
date back to 1954, when counterrevolution virtually eliminated the in-
dependence of the judicial branch. Both the hcc and the remhi reports 
indicate that during the 36 years of the counterinsurgency war thousands 
of human rights violations were registered but not investigated, tried or 
even sanctioned by the State of Guatemala. 

The hcc explains: “The country’s judicial system, due to its provoked 
or deliberate ineffectiveness, did not ensure compliance with the law, 
hence tolerated and even encouraged violence. By omission or action, 
the judicial power contributed to aggravating the social conflicts in dif-
ferent moments of the history of Guatemala. Impunity penetrated to the 
point of seizing the very structure of the state and becoming both means 
and end. As a medium, it was used to shelter and protect the repressive 
actions of the State, as well as actions of individuals pursuing their goals, 
while as an end it made room for the repression and elimination of polit-
ical and social opponents.” (ceh 1999: 19) 

The hcc emphasized that:  “[…] on numerous occasions the courts of 
law acted directly subordinated to the executive power, applying rules 
or legal provisions, not applying the corresponding ones or those that 
were contrary to the due process of law.” (hcc, 1999c: 113-114) This 
analysis was corroborated by Helen Mack Chang’s expertise and pre-
sented to the Inter-American Court of Human Rights in 2008. It explains 
the subordination to the system of justice administration conditions as 
follows: “During the internal armed conflict the judicial administration 
system was not in a position to ensure the access to justice guarantee-
ing legality, independence and impartiality so as to follow judicial stag-
es within reasonable time limits, neither providing an effective judicial 
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remedy against the violation of fundamental rights. Indeed, the judicial 
administration system was not able to ensure the right to have the death 
or disappearance of persons effectively investigated by the authorities, 
to prosecute those responsible, or to impose appropriate sanctions and 
to compensate for the damages suffered by the victims and their next of 
kin.” (Myrna Mack Foundation, 2010)

In such a situation, the weakening of the judiciary “placed the popu-
lation in an absolute defenselessness against the abuse of power […], 
repressing the fundamental rights or refusing to protect them […].” (hcc, 
1999c: 114) 

Anti-communism has significantly influenced the integration of the ju-
diciary since 1954, and its dependence on the executive branch has in-
creased to the detriment of protection of the human rights. The Govern-
ing Board decreed the purge of officials in the executive, the legislative 
and the judicial branches to achieve the “eradication of communism.” 
(hcc, 1999c: 115)

“A series of murders and attacks perpetrated against judges caused al-
most absolute paralysis of justice due to fear when it came to investigat-
ing human rights violations or other crimes involving state agents.” (hcc, 
1999c: 135) 

With regard to the series of these murders of judges, the Inter-American 
Commission on Human Rights (ichr), in its 1981 report, composed a list 
of first instance judges and judges of peace murdered for conducting 
investigations or carrying out legal actions to defend and protect vic-
tims of human rights violations. Regarding this reprisal, several judges 
were persecuted, killed and forced to go into exile. This persecution 
against justice administrators contributed to a generation of judges who 
assumed an indifferent or fearful behavior to investigate and initiate le-
gal actions against perpetrators of serious human rights violations.

Another problem the judiciary had to face was the justice system corrup-
tion originated by the political co-optation of judicial officials, a non-vio-
lent way in which “[…] supporters of the military power within the justice 
system obstructed any prosecution against members of the security and 
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intelligence apparatus, as well as the military leadership.” (Myrna Mack 
Foundation, 2010: 3) This co-optation fomented the practice of “[…] 
servility to military power, professional absence in the exercise of judicial 
functions and completely eliminated the principles of independence, im-
partiality and autonomy that should govern the justice system.” (Myrna 
Mack Foundation, 2010: 3) This subjugation to the military and security 
powers also fostered distrust among population, discouraging people 
to report crimes and seek protection from the administrators of justice.

LEGISLATIVE CONTROL
Through the purge of the three branches of the state, the governments 
of the counterinsurgency war created political and legal conditions to 
promulgate social control laws and decrees. The executive branch ap-
proved and implemented decrees in succession. For example, the coup 
government of Castillo Armas “created the National Committee against 
Communism with Decree 26 in July, 1954, and with Decree 48 gave life 
to the Defense Committee against Communism in August, 1957. And in 
the same month, Decree 59, which gave body to the Preventive Penal 
Law against Communism, was issued.” (Lopez, 2013)

The situation reached such levels of concentration of power that Decree 
24-82 of the Fundamental Statute of the Government was approved with 
the coup d’état of March 23, 1982, “which concentrated the executive 
and legislative branches in the Military Junta. The President of the Mili-
tary Junta was also granted the power to appoint the president and the 
judges of the Supreme Court of Justice and other collegiate tribunals.” 
(ceh, 1999: 137) This Statute was in force during the civilian government 
of Vinicio Cerezo Arévalo, from 1982 to 1986. 

The situation of the right to due processes worsened with the preva-
lence of Decree 24-82. Courts of special jurisdiction were created and 
assumed the authority to judge and prosecute people secretly. These 
courts “[...] adjusted their activity not to the constitutive law norms but 
to secret military regulations and orders. Nobody knew nor one could 
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know who the ‘judges’ were, how many of them there were, where they 
worked or when they would meet. Additionally, it is still unknown today 
where their procedure rules were to be found, as they also remain hid-
den.” (hcc, 1999: 139) 

Subordinating and/or submitting the legislative and judicial powers to 
the intentions of the executive power gave origin to a culture of fear, 
terror and silence, created by means of threats and reprisals towards 
the population should anyone dare to report serious fundamental rights 
violations. 

Legislative political strategies were among the elements that contributed 
to impunity, as “some of the most important legislators of the Congress 
of the Republic converted as strategic allies towards the development of 
counterinsurgency policy, repeatedly approving amnesty decrees for po-
litical offenses and related common crimes, which completely obstruct-
ed the prosecution of many cases against human rights violations. This 
reflected a powerful alliance between the military leadership and the 
main political forces of the country, which consolidated a framework of 
impunity.” (Fundación Myrna Mack, 2010: 3)

Within this framework of impunity, considering the perpetration of war 
crimes as a felony on the basis of concealment of individual responsi-
bility by granting amnesty to those responsible was rejected as part of, 
as part of the political, legislative and military strategy stated in Decree 
Law 8-86 in article 1: “Hereby a general amnesty is granted to anyone 
responsible or accused of having committed political and related com-
mon crimes during the period from March 23, 1982, to January 14, 1986. 
Accordingly, no criminal action of any kind may be initiated or followed 
against perpetrators and accomplices of such crimes, nor against those 
who have committed the crime of concealment in relation to those facts 
and neither against those who have intervened in any way in their repres-
sion or persecution.” (Diario de Centro América, 1986)
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POLITICAL FACTORS
Besides this culture of terror, the judicial power had to confront poli-
cies of the executive power which further hindered judicial action due to 
the absence of “[…] an adequate budget, excessive bureaucratization, 
shortage of judges, the lack of defenders and the deficient professional 
training of its members, among other structural weaknesses, aptly out-
lined by the Commission for Strengthening Justice (cfj) as factors favor-
ing institutional weakness of the judiciary. [...] It also pointed out that 
there is a numerical deficiency [of courts] and an educational deficiency 
of judges and magistrates.” (hcc, 1999c: 114)

The disengagement in the budget of the judiciary left the population on 
the margin of accessing justice in their localities. For that reason, seri-
ous fundamental rights violations were not subject of investigation, trial 
and sanction. Likewise, the political-ideological system of legalization of 
state repression was built up in the social imaginary, fomenting distrust 
of legal processes and suppressing initiatives to denounce perpetrators 
of crimes against humanity during the war as the victims lived in the 
same place and there were no guarantees of protection.

This situation further aggravated the mistrust towards the local justice 
system given that at the time of the armed conflict the mayors performed 
the role of Justices of the Peace in places where there was no judge and 
their appointment during that period was made by the head of state. 
This subordination in the rendering of justice affected the independence 
of the judiciary and obstructed access to justice for surviving victims. 

The enacted provisions established the basis for the denial of justice, 
allowing impunity to function efficiently in favor of the perpetrators of 
the atrocities committed during the conflict and giving origin to the det-
riment of the rights of victims and survivors. This resulted in the conti-
nuity of a system of justice characterized as inaccessible, discriminatory, 
inefficient, slow and corrupt, thus endorsing higher levels of impunity in 
the country.
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TRANSFORMATION OF THE STATE IN
ORDER TO SENTENCE THOSE RESPONSIBLE 

AND TO COMPENSATE VICTIMS 

THE HISTORICAL CLARIFICATION
COMMISSION AND ITS WORK

The Agreement on the Establishment of the Historical Clarification Com-
mission of Human Rights Violations and Violent Acts that made the 
Guatemalan population to suffer was held in Oslo, Norway, on June 23, 
1994. This agreement established the purposes, period, operation, in-
tegration, installation and duration, as well as the research and delivery, 
of the report of the Historical Clarification Commission (hcc). The parties 
that negotiated the peace agreed a clause that ensured that “the work, 
recommendations and report will not be attributed to any individual and 
findings will not have judicial repercussions.” (Fundación Casa de la Rec-
onciliación, 1997: 152)

For Eduvina Hernández, “[…] the negotiation parties in the case of his-
torical clarification […] both signed an agreement on mutual impunity, an 
agreement that determines that no responsibilities will be attributed to 
individuals.” (sedem, 2016) This evidences an obstacle in gaining access 
to justice and therefore to recovery and reconciliation processes of the 
broken social tissue. In addition, it represents a limit to the potential of 
the recommendations that could serve as a tool of non-repetition access 
to truth, memory and justice. Nevertheless, the report has served as an 
official essential document of reference to conduct research and to initi-
ate criminal proceedings against the perpetrators of the genocidal acts 
during the period of the war. 

The hcc, at completion of its work and submitting its report entitled 
“Guatemala: Memory of Silence” in June, 1999, recognized and ex-
plained the magnitude of serious human rights violations that were com-
mitted during the internal armed conflict, thus recording the truth about 
the recent bloody past of Guatemala. The hcc was considered legitimate 
partly due to the objective analysis of human rights violations, embrac-
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ing all versions, as well as for the gathering of what has been heard, seen 
or written about the atrocities and brutalities committed. 

The legitimacy of the hcc was also achieved by its composition: it was 
chaired by Professor Christian Tomuschat, a former independent Guate-
mala expert of the United Nations Commission on Human Rights; Otilia 
Lux de Cotí, a Mayan leader with a long political career and a profession-
al in defense of the rights of indigenous peoples, was integrated to the 
hcc, as well as Alfredo Balsels Tojo, proposed by rectors of the country’s 
universities due to his recognized political and academic background. 

Another aspect that granted the legitimacy of the hcc was the secrecy 
with which the information used in the investigation and preparation of 
the report was treated. This guaranteed collaboration and security of 
witnesses and informants. However, preserving the confidentiality of the 
sources, as well as the names and positions of agents of the state, en-
sured that the perpetrators of fundamental human rights violations did 
not face legal procedures in the immediate future. The documentation 
of the hcc work will be considered as reserved until fifty years after the 
submission of the report. 

The hcc, prior to the submission of the report and the preparation of 
the recommendations, held a national meeting with surviving victims 
from 139 organizations, who “[...] asked the three members of the Com-
mission that their proposals should be binding, nevertheless the com-
missioners clarified that they could not guarantee that they would be 
binding because the hcc was an independent mission.” (Impunity Watch, 
2015: 34) This confirmed the commitment of the parties in the sense that 
the recommendations contained in the report should not be binding. 

Regarding the scope of the recommendations, the hcc “[...] did not leave 
any specific information on cases of sexual violence, it was a deficiency 
that was corrected at the last minute, there are testimonies and there is 
an analysis of them, but sexual violence was not contemplated as a war 
crime or as a crime against humanity, and therefore it has been women 
themselves and organizations that have fought for justice by opening 
that gap.” (Alvarado, 2016) It is not recognized that women were used 
as war trophies and weapons of war as part of a counterinsurgency pol-



214

GENOCIDE IN GUATEMALA, ERADICATING IMPUNITY

icy that provided continuity to violence against women. By not leaving 
a specific recommendation for this criminal fact, it is still not recognized 
that the state was the perpetrator of sexual violence and its racist, sexist 
and patriarchal character remains invisible. 

THE IMPORTANCE OF THE REPORT OF THE 
HISTORICAL CLARIFICATION COMISSION

In order to carry out its research and analysis, the hcc had access to the 
parties involved in the armed struggle, as well as to the victims in the 
most remote places of the country. The hcc also got in touch with polit-
ical parties leaders, academics, religious leaders, former heads of state, 
senior military and guerrilla leaders, and members of the economic elite. 
At the same time it had access to sources of military documents (military 
plans and manuals) and declassified documents of the Government of 
the United States of America, among others. This wide range of infor-
mation allowed for an analysis and classification of the facts, such as: (a) 
human rights violations; (b) violations of international humanitarian law; 
and, (c) crimes against humanity and genocide. (hcc, 1999c)

With respect to the Commission’s contribution to the report, there is 
an unquestionable certainty in its understanding of the atrocities com-
mitted by the state agents and others. For the same reason, its work is 
indisputable in describing each crime in its proper dimension. The report 
is fundamental for clarifying the truth and historical memory, which form 
part of the concept of justice. The document serves as a reference for 
consultation and research for different disciplines.

As part of its mission, the hcc offered a series of recommendations to 
the State of Guatemala to preserve the memory of victims and survivors, 
promote human rights and strengthen the democratic process. 

The public release of the report encouraged the start of investigations 
that favored the eradication of impunity. As an official document, it has 
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enabled prosecutors and other judicial bodies to initiate investigations 
into past criminal acts in order to prosecute perpetrators. 

It has also benefited the surviving victims since the report served as a 
basis for the construction of the Guatemalan National Reparation Pro-
gram, instituted by the State of Guatemala. However, it is important to 
emphasize that the state has not been able to provide a comprehensive 
reparation. For the most part, it has failed to achieve the structural trans-
formation of the social inequality system that has historically governed 
and which was the origin and cause of the armed conflict in the country. 

The hcc report has been fundamental for understanding the context of 
the internal armed conflict, opening lines of investigation into human 
rights violations and initiating criminal procedures at national and inter-
national levels. It is important to note that, “ when it comes to justice in 
Guatemala, there is a number of cases that strongly emphasize the hcc 
report as a reference.” (Hernández, 2016) With regard to the contribu-
tion to international justice, the hcc report played an important role “[…] 
in the case of the Guatemalan genocide before the National Court of 
Spain […].” (Hernández, 2016) The hcc report has also been fundamen-
tal for those authorities developing expertise in judicial cases. 

Thanks to the report, it was possible to understand the mechanisms that 
were put in place to carry out the counterinsurgency war, as well as how 
the military forces operated, how they were structured and how the intel-
ligence system worked. With this information, the military forces modus 
operandi can now be explained. 

For the surviving victims, at the slow pace of national justice, “[…] the 
report has an inestimable value for their truth, which allowed them for 
the first time to tell what they had lived, and above all that their testi-
mony was contained in a document of an official nature, preventing the 
covering up of criminal events. It is the element of justice that can be 
reached, for it provided the possibility of being listened to, gave value 
to their word and provided validation of their experiences.” (Hernández, 
2016) It is an official document that describes and analyzes the memory 
of the people. 
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Along the same lines, for groups of surviving victims and human rights 
organizations, the hcc report represents a “[...] documentary evidence of 
human rights violations against civilians; it is a historical record of the vic-
tims who search for the missing persons, serving as a tool that facilitates 
the reconstruction of historical memory at the local level young people, 
and and it serves as documentary evidence in trials against perpetrators 
of past crimes.” (Impunity Watch, 2015: 37) 
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REFORM AND MODERNIZATION
OF THE JUSTICE SYSTEM 

There has been a great political and legal transformation effort in Guate-
mala. In 1992, “[…] a process of reform and modernization of its judicial 
system [began] with the adoption of a new Criminal Procedure Code 
and a series of constitutional reforms in 1993. These reforms advocated 
the division of investigative, prosecution and punishment tasks among 
different institutions: the National Civil Police, the Public Ministry and 
the judicial branch, guaranteeing the requirements of basic procedural 
fairness such as the presumption of innocence and the obligation of the 
courts and authorities involved in criminal procedures to observe human 
rights and introducing the principles of oral trials and publicity in trials.” 
(Impunity Watch, 2008: 54)

This reform took a major turn in 1994, when the inquisitorial model was 
left behind (written judgment) and the accusatory system (oral trial) was 
adopted. This represented a legal transformation, that is to say “a change 
of culture, a change of mentality, a change in the way of being, thinking, 
reasoning, acting, teaching and learning.” (De Mata-Vela, 2007: 9) 

It is important to mention that the provisions of the Criminal Procedure 
Code that were revoked by the new law5 would continue to be applied in 
all cases in which the writ of opening to trial was applied; meaning that 
the new oral and public processes would not be used in cases prior to 
its validity. For that reason, the cases of armed conflict continued being 
conducted under the previous law.

These reforms have shown the importance of the oral and public trial 
of those responsible for serious violations of human rights during the 

5 Criminal Procedure Code, Article 547.
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armed conflict. Making debates public has allowed Guatemalan and in-
ternational society to learn the truth of the facts through the testimony 
of the surviving victims. 

It is necessary to emphasize that the institutional transformation began 
with the political agreements assumed by the State of Guatemala, spe-
cifically since the adoption of the Agreement on the Strengthening of 
Civilian Power and the Role of the Armed Forces in a Democratic Soci-
ety, when the justice system began to be reformed and modernized with 
a view to prevent impunity and acts of corruption within it. The priority 
was given to “[...] the reform of the administration of justice so as to 
fight against inefficiency, eradicate corruption, guarantee a free access 
to justice, impartiality in its implementation, judicial independence, eth-
ical authority, integrity of the system as a whole and modernization.” 
(Fundación Casa de la Reconciliación, 1997: 231) 

There was an effort to ensure that “the judicial process was not a simple 
procedure regulated by ordinary codes and laws but an instrument for 
giving effect to the essential right to justice, which is manifested by en-
suring impartiality, objectivity, universality and equality before the law.” 
(Foundation House of Reconciliation, 1997: 231) 

With regard to this agreement, the Commission for Modernization and 
Strengthening of Justice (cfj) was established. The commission carried 
out a diagnosis on the state of the administration of justice, which was 
presented in 1998 under the title: “A New Justice for Peace.” This di-
agnosis proved to be “the most complete document produced on the 
subject in Guatemala. It has provided the framework for the reforms that 
are taking place in the sector and constitutes – and will constitute for 
some time – the conceptual framework to address the issue, either in the 
field of ideas or in the field of judicial policy measures.” (Pásara, 2002)

Regarding the diagnosis of the cfj, the five-year Plan for Modernization 
of the Justice System was elaborated. This helped achieve a budgetary 
expansion and brought into existence the courts at the national level 
through the creation of the “Courts of Appeal, Courts of First Instance 
and Courts of Peace” in several departments of Guatemala. (Pásara, 
2002: 104)
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With the purpose of modernization and strengthening of the justice sec-
tor, the Supreme Court of Justice assigned the highest risk jurisdiction 
to courts, tribunals and chambers of the courts of appeal to hear the 
crimes of greatest transcendence (Congress of the Republic of Guatema-
la, 2009).6 Upon agreeing to a service provided within the justice system, 
these jurisdictional bodies were later transformed into multiple-member 
bodies due to excessive workload, thus creating high-impact courts.7 

The special courts, known as high-impact or high-risk courts, were de-
signed to provide security for judicial personnel, prosecutors, lawyers, 
defendants, defenders, witnesses, legal assistants and other procedural 
subjects involved in the procedures. The law that created them respond-
ed to one of the legal reform proposals formulated by the International 
Commission Against Impunity in Guatemala (cicig) since 2008. 

Today, the high-impact and high-risk courts have initiated proceedings 
and delivered judgments in cases of human rights violations committed 
during the internal conflict, such as: the murder of Gerardi, the Dos Erres 
Massacre, the Plan de Sánchez Massacre, the Genocide in the Ixil Trian-
gle and recently the Sepur Zarco Sexual Slavery Case. 

The transfer of internal armed conflict cases to this judicial body was a 
result of the need to ensure due process and provide security to those 
involved in the procedures. In addition, one of the objectives was a na-
tional debate about the magnitude of human rights violations committed 
in the context of the counterinsurgency war.

The transfer of the cases occurred thanks to the national transcendence 
and guarantee of the process. The First Criminal Court of Highest Risk 
“A” is the one that has received intense training of its justice operators 
and has dealt with cases of internal armed conflict thus far.

6 In accordance with the powers of the Law on Criminal Jurisdiction in High-Risk Pro-
ceedings, Decree 21-2009 of the Congress of the the Agreement No. 30-2009 was 
issued, which came into force on September 2, 2009. 

7 Known as High-Impact “A, B, C, D” Courts. 
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The international community has played an important role in fostering 
spaces for the strengthening of the justice sector, not only economically 
but also by “the installation and promotion of training and awareness 
among personnel in the justice system through the presence of ngo’s 
[…].” (Celada-Flores, 2016) This has allowed judicial operators to use 
various instruments and international human rights treaties in the judicial 
processes, for example in 1998 with the National Reconciliation Law at 
the demand of some agents of the state who requested amnesty for 
serious human rights violations committed during the internal armed 
conflict. It is noteworthy that “of the first 60 cases of application for am-
nesty under this law, 39 have been resolved and in 17 of them applicants 
were identified as former police officers, former military officers or for-
mer patrollers and none was granted amnesty. Of all applicants, only six 
received the requested benefit.” (Pásara, 2002: 107)

With this resolution, “the judicial authorities are interpreting and apply-
ing the law correctly, which represents a great support for the strength-
ening of the administration of justice.” (Ramírez, 1998: 50) It may be 
pointed out that the judicial branch shows political will in some resolu-
tions but does not definitively break the pact with the power groups that 
influence judicial processes to maintain impunity. Likewise, the judiciary 
has built up a unit of indigenous people. (Celada-Flores, 2016) 

CHANGES IN THE OFFICE OF 
THE PUBLIC PROSECUTOR

When on July 1, 1994, “[...] the change and rethinking of the approach 
to administer criminal justice [was applied], […] there was also a need 
to reform the Political Constitution of the Republic (Article 251, 1993), 
which granted officials of the Office of the Public Prosecutor functional 
autonomy in order to allow the implementation of the new criminal jus-
tice system.” (De Mata-Vela, 2007: 9) Due to the reform of the Political 
Constitution of 1993, the Office of the Public Prosecutor, as an auxiliary 
institution of the public administration with autonomous functions, in-
stalled the Human Rights Section of the Public Prosecutor’s Office in 



221

GENOCIDE IN GUATEMALA, ERADICATING IMPUNITY

2005 as well as the Special Unit for Cases of Internal Armed Conflict8 in 
order to facilitate the receipt of complaints and to investigate facts of 
human rights violations during the conflict. This office is competent to 
conduct investigations and criminally punish nationwide. 

The Office of the Public Prosecutor, when establishing the Special Unit 
for Cases of Internal Armed Conflict and the Human Rights Section of 
the Public Prosecutor’s Office, implemented the pilot plan called “em-
blematic cases,” in which the following criteria were defined for the se-
lection of issues: “(1) the intervention of the associated plaintiffs; (2) the 
evidence gathered; and 3) the procedural stage of the case. A set of 23 
cases was selected and one of the prosecutors belonging to the special 
unit was made responsible for the investigation.” (Impunity Watch, 2013: 
39) Under this plan, the Office of the Public Prosecutor speeded up the 
investigation procedures and adopted a direct approach when dealing 
with victim organizations, with the purpose of investigating and activat-
ing criminal procedures.

Another aspect of the transformation is the protection of witnesses. In 
April 2007, the Office of the Public Prosecutor established the Office of 
Protection. This was created one year after the enactment of the Law on 
the Protection of the Subjects, Procedures and Persons Connected with 
the Administration of Criminal Justice. 

It is to be recognized that these advancement in the transformation of 
the Office of the Public Prosecutor are partly due to the efforts and pres-
sure of various sectors of the civil society, such as survivors’ organizations 
and human rights organizations. These entities have shown persever-
ance in insisting on justice so that the truth is known through criminal 
procedures. 

It should be noted that changes in the Office of the Public Prosecutor 
began “[...] with the arrival of Attorney General José Velázquez Zárate 
(2008-2010) [...]. In the last three months of 2008, a process of restruc-

8 The Office of the Public Prosecutor, Report for the Administration May 2014–2015. 
Attorney General of the Republic and Chief of the Office of the Public Prosecutor of 
Guatemala. MSc. Thelma Esperanza Aldana.
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turing the Office of the Public Prosecutor for the Human Rights began, 
which bore its first fruits with the replacement of the prosecutors in 
charge.” (9 caldh, 2014) 

Subsequently, the arrival of two Attorney Generals of the Republic and 
Heads of the Office of the Public Prosecutor, doctors Claudia Paz y Paz 
and Thelma Aldana, favored the work of the Human Rights Section of 
the Office of the Public Prosecutor to investigate and prosecute those 
responsible for serious human rights violations during the internal armed 
conflict. 

In 2009, the Law on Nominating Commissions was approved, establish-
ing the procedure in the election of persons who would occupy positions 
at the judicial branch institutions (Appeals Chambers, Supreme Court of 
Justice, Public Criminal Defense Institute, Attorney General and head of 
the Office of the Public Prosecutor), at the Constitutional Court and the 
General Controller’s Office, and at the Office of the Human Rights Om-
budsman. This commission is in charge of choosing the best candidates 
for the management of the above mentioned instances of the judiciary 
under the parameters of honorability, suitability, transparency and hu-
manism. In this process, the Nominating Commission chooses from a list 
of six candidates to become the Attorney General and head of the Of-
fice of the Public Prosecutor. The President of the Republic is responsible 
for appointing them from the list. (Article 251, 1993) 

In order to occupy the position of Attorney General and the one of 
head of the Office of the Public Prosecutor, it is required to be an at-
torney or collegiate attorney and have the same qualities as the magis-
trates of the Supreme Court of Justice. This mandate is established for 
a period of four years with the same immunities and privileges the judges 
of the Supreme Court of Justice enjoy. The President of the Repub-
lic has the ability to remove the Attorney General for a duly justified 
cause. (Art. 251, 1993)

This nomination committee is composed of the President of the Supreme 
Court of Justice, who presides over it, the deans of the Faculties of Law 
or the Faculties of Legal and Social Sciences of the country’s universities, 
the President of the Board of Directors of the Association of Lawyers and 
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Notaries of Guatemala and the President of the Honor Tribunal of the 
above mentioned Associations. 

It should be noted that the deans of the law faculties and the Rector 
of the University of San Carlos are also members of the Commission, 
although they are not lawyers.. These professionals do not undergo any 
preliminary election process since they are appointed because of the 
position they already hold. 

The civil society has also been present in the process of selecting the 
Attorney General and the head of the Office of the Public Prosecutor, in 
relation to the compliance that governs the Law of Nominating Commis-
sion. Through social auditing, it monitors and requires compliance with 
the principles of the law, and thus contributes to significant progress in 
the process. The Nomination Commission’s opening-up to civil society 
for the selection of candidates for the Attorney General position, “to 
the point of allowing time to listen to their representatives at the end of 
each session, even without prior request”, played an important role too. 
(Velásquez de Barrueto, 2010: 9) Similarly, it should be stressed that civil 
society has participated in four election processes, in the years 2000, 
2005, 2009 and 2014, and according to the analysis of Impunity Watch 
“it has allowed to accumulate experiences that have generated best 
practices of social auditing in each election process.” (Impunity Watch, 
2015b: 20) 

Claudia Paz y Paz, the Attorney General of the Office of the Public Pros-
ecutor of Guatemala, respected the rules of international humanitarian 
law and international human rights law in her mandate, as well as the 
provisions of the Penal Code of Guatemala. This was fundamental for is-
suing the General Instruction “02-2011, which outlines the political-crim-
inal, methodological and legal criteria to be applied in the investigation 
of extrajudicial executions, torture, enforced disappearances and sexual 
violence against women […].” (Impunity Watch, 2014b: 18)

Likewise, the General Instruction 02-2012 for the investigation of inci-
dents of sexual violence during the war was issued. This General Instruc-
tion “[...] focuses on addressing the latter type of violence whose pros-
ecution requires the preparation of a different evidentiary platform from 
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the one traditionally structured, since within the context of an armed 
conflict, sexual violence is used as a weapon of war because it harms 
women with greater severity, which shows a high misogynist component 
in the military actions of the perpetrators […].” (Impunity Watch, 2014b) 

The General Instructions of the Attorney General of the Republic fa-
vored the victims and prosecutors, and granted the stagnant cases of 
serious human rights violations related to the internal conflict steadily 
progress. In addition, the Human Rights Section of the Office of the 
Public Prosecutor to approach the victims and other procedural sub-
jects. And allowed both the investigation of the context as well as the 
gathering of documents with elements of evidence was promoted, thus 
facilitating the rendering of justice. 

Overwhelmed by the many complaints of the crimes committed in the 
internal armed conflict that were pending investigation, the Special Pros-
ecutor’s Office organized two investigative units necessary for its oper-
ation: “a) the Unit of special cases of internal armed conflict (created in 
2005), which investigates human rights violations committed by state 
agents and paramilitary groups; and (b) the Special Unit investigating 
crimes committed by non-State armed actors (created in 2011), which in-
vestigates crimes committed by the guerrillas.” (Impunity Watch, 2015a: 
44) 

The Office of the Public Prosecutor of Guatemala is located in the capital 
city and is divided into six prosecution units, each dealing with specific 
cases against human rights activists, justice operators, journalists, trade 
unionists and victims of the conflict. It is remarkable that the majority 
of public operators within the human rights section of the Office of the 
Public Prosecutor are mestizos who only speak Spanish and the survivors 
of the internal armed conflict are monolingual Mayan women. 

The Office of the Public Prosecutor has few technical personnel, com-
posed of only 16 people occupying the position of fiscal agents and 
legal aids. (López, 2016) Furthermore, it does not have a specific budget 
and has an overload of work with 3,500 cases related to the internal 
armed conflict. Given the magnitude of each case, the Office is not able 
to dedicate them the proper attention. 



225

GENOCIDE IN GUATEMALA, ERADICATING IMPUNITY

Despite the limitations preventing the fulfillment of their duties, the op-
erators of the Prosecution Unit have had the professional capacity to 
investigate and prosecute those responsible for the crimes by obtaining 
convictions in the courts, for example: “In the case of sexual violence, 
they have acted very responsibly and were prepared to consider cases 
from a gender perspective, which implies placing women as subjects of 
rights in the processes without re-victimizing them, and then jointly de-
fine the way legal processes will be addressed.” (Alvarado, 2016) 

GATHERING AND HANDLING EVIDENCE
In the first instance, plaintiffs offer the greatest amount of evidence to 
the investigating body, usually documentary and expert evidence. Simi-
larly, with the investigation of the context, the criminal process in a local 
court is coordinated and initiated. This implies a process of referring the 
case to another high-impact jurisdiction as there is no guarantee of se-
curity for the procedural subjects in the local court. In addition, the local 
court often does not have the necessary experience in carrying out such 
complex processes. Therefore, the first challenge encountered by the 
plaintiffs and public prosecutors is to request the transfer of the case to 
a high risk jurisdiction in the capital city. 

Regarding the statement of the surviving victims before the high-impact 
and high-risk judge, a process of coordination between plaintiffs and 
public prosecutors is required, for instance: “In all cases of war crimes 
a joint work with the investigating entity is carried out on how the dec-
laration can be performed without re-victimizing the surviving victims. 
This entails generating interdisciplinary coordination between the teams 
of complainants, experts, victims and the prosecutors.” (Celada-Flores, 
2016) 

The use of special techniques is required for the process of handling the 
evidence; there is no end to the different tools used in analyzing different 
perspectives. This points to the need of having “multidisciplinary prepa-
ration in the development of research, using science in all its forms and 
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expressions of investigation, demonstrating the magnitude of human 
rights violations and particularly its documentation in a judicial process.” 
(Hernández, 2016) There are various forms of evidence, such as military 
plans, expert opinions of all kinds, including anthropological, anthro-po-
litical, linguistic, cultural, historical, military, anthropological seen from a 
gender perspective, military seen from the sociological perspective, sta-
tistical and psychosocial. In addition to this, there is the forensic architec-
ture database, the first of their kind, whose material was provided by the 
nasa, among other organizations. Finally, historical archive documents, 
declassified information outside Guatemala, testimonial statements, vid-
eos, photos, books, hcc and remhi reports and other documents are also 
included. 

Results of the gathering and handling of evidence imply a special in-
vestigation. An examples is the case of genocide, where “the events 
occurred were initially placed in the Sofía Plan according to geographical 
mapping of the area. These events, later overlapped by the cartograph-
ic information of the massacres in the Ixil area, enabled to document 
the Plan Sofía in detail by observing how the massacres were originated 
within a determined period of time.” (Hernández, 2016) 

Another result of gathering and handling evidence is the forensic ar-
chitecture expertise in the case of sexual violence in the community of 
Sepur Zarco. The greatest contribution was the development of the nasa 
satellite images and consultation of the historical archives based on tes-
timonies and field research in the community, specifically on areas where 
the military detachment was installed, thus helping understand the sit-
uation of the military complex before, during and after the conflict. This 
satellite resolution enabled the reconstruction of the military bases in a 
three-dimensional digital presentation. It even helped to determine the 
location of kitchen spaces, dining rooms and bathrooms which formed a 
single area where sexual violence occurred, and a room used to torture 
the husbands of victims which were located nearby. Additionally, the im-
ages showed the location of the dormitories of the commissioners, the 
lieutenants and the guardians in the entrances and watch towers.

Reconstructing the location of the military facilities in a digitized form 
and in video permitted to determine the role sounds played within the 
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complex. This was done with the aim of demonstrating that the desig-
nated ones present in the place knew the truth about what was hap-
pening. For that reason, the lieutenant had direct responsibility for what 
happened, aware of acts in which he did not participate. 

Other aspects of the handling of the evidences are the various tech-
niques and research methodologies used in different cases, some for the 
statement of the anticipated evidence and others for the first statement 
in the oral and public debate. Techniques and tools, in addition to their 
legal value, form part of the process of empowerment and preparation 
for the surviving victims.

In the genocide case of the Maya Ixil people, the Office of the Public 
Prosecutor investigated the chain of the high command of the army that 
was in power during the period between March 23, 1982, and August 8, 
1983.9 This structure was made up of five military personnel: José Efraín 
Ríos Montt10, who served as President of the Republic of Guatemala and 
General Commander of the Army of Guatemala, Óscar Humberto Me-
jía Víctores, Minister of National Defense, Héctor Mario López Fuentes, 
Chief of General Staff of the Army and having under his responsibility 
José Mauricio Rodríguez Sánchez, Chief of Intelligence (g-2), and Luis 
Enrique Mendoza García, Chief of Intelligence  (g-3). 

Investigating the prosecutors helped understand the military structure 
according to hierarchical responsibility, then facilitating the identification 
of operation and control activities that the high command had in the 

9 When conducting the investigation of the military high command it was established 
that, during that period of de facto government of Efraín Ríos Montt, there were 
changes in headquarters. From March 23 to June 8, 1982, Ríos Montt was president 
of the Military Junta of Guatemala, General Commander of the Army of Guatemala 
and Minister of National Defense, accompanied by two members: Mejía Víctores, 
who served as Vice-minister, and López Fuentes, who served as Chief of the General 
Staff of the Army, Rodríguez as G-2 and Mendoza as G-3. From July 9 to August 31, 
1982, Ríos Montt dismissed the two members of the high command of the Army and 
continued to hold other positions within the military junta. 

10 From September 1, 1982, to August 8, 1983, the army’s high command was con-
formed. Ríos Montt held various posts in the Army’s high command during his gov-
ernment.
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headquarters, bases, zones, military brigades, task forces and others. 
When investigating and analyzing the military structure, it became evi-
dent what the chain of command of the army was like during that period 
of time and how it operated in the Ixil Region, proving the degree of 
guilt of the accused ones. 

CONTEXT RESEARCH
The participation of the surviving victims was fundamental during the 
investigation of the context of human rights violations in the internal 
armed conflict. For instance, in the case of sexual violence in the com-
munity of Sepur Zarco and exhumations in the zone, this was not only 
due to the participation of women but of entire communities. It was 
important to reestablish the circumstances of the situation within the 
communities, pointing out the place where the military detachment was 
based and linking the facts of the issue with the dates of the trade fairs 
and contrasting them with other testimonies. 

On the other hand, “the research of contexts, coupled with media  
investigations of various expertise sources from different disciplines of 
science, proved the coherence of testimonies with the statements of the 
victims, facilitated the collection of documentary evidence verifying  
the presence of the accused ones in the military zone, as well as having 
documentary photographs of the facility where the detachment, in an 
abandoned community, was operating. All other means of proof had to 
be handled discreetly.” (Celada-Flores, 2016) 

In parallel, the Prosecutor had to deal with difficulties of how to handle 
certain crimes at presenting the evidence, such as: “in the inclusion of the 
cases of sexual violence, initially only genital sex relations were classified 
as sexual violence, which reduced the full manifestation of the crime. 
Faced with this difficulty, the organizations and complainants contacted 
international experts on this type of cases, and the Office of the Public 
Prosecutor paid heed to Colombian Judge Alejandro Valencia and Psy-
chology expert Paloma Soria [...]. By familiarizing themselves with these 
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experiences and with the opinions of other experts on how to classify 
the cases and impute acts of sexual violence within the framework of war 
crime and crime against humanity, the Office of the Public Prosecutor 
obtained a legal response.” (Alvarado, 2016)

Although this contribution did not constitute an expert opinion as a 
means of proof in the process, it did serve the staff of the Office of the 
Prosecutor comprehending that the acts of sexual violence ought to be 
considered not only as human rights violations but also as war weapons. 

This broadened the vision that acts of sexual violence were indeed relat-
ed to the crimes, to the effects and to the context in which they occurred. 
Thus the contribution of experts and scientists favored awareness when 
addressing the subject and not being oblivious to those criminal acts. 

This approach illustrated the systematic nature of crimes against human-
ity in the context of the war. It is assumed that during the accusation, 
“the defendants and their defense attorneys did not understand what 
they were accused of and what the discussion was about, thus failing to 
deliver a respectable technical defense. This was the first case of sexual 
violence as such for the Office of the Public Prosecutor, although in the 
case of Ixil genocide sexual violence against women had already been 
identified, but within the frame of the genocide itself so it had not been 
investigated as a main offense.” (Alvarado, 2016) As Alvarado rightly 
points out, this war crime had already been classified in the genocide 
case and functioned as a precedent that served other surviving women 
victims to break the silence and not leave this criminal fact unpunished. 
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OPERATION OF THE JUSTICE SYSTEM 
The setting up of high impact and high risk courts has been fundamental 
for the administration of justice “that enable the prosecution of cases of 
high national impact, which are and will be a reference for the develop-
ment and growth of the courts and improvement of the branch of law, as 
through the actions of these instances the truth of what happened in the 
internal armed conflict was recognized.” (Celada-Flores, 2016) 

In a similar way, by creating the Human Rights Section of the Office of 
the Public Prosecutor, Special Unit for Cases of Internal Armed Con-
flict, greater participation was given to the victims, speeding up the 
investigation of the cases. The approach of the Human Rights Section 
to the victims was instrumental in addressing the special cases of se-
rious human rights violations: “civil society organizations are the ones 
that create a bond of trust between the victims and the Office of the 
Public Prosecutor, which favors a better rapprochement of the prose-
cutors at the moment of taking the statements.” (Celada-Flores, 2016) 
Particularly in the case of sexual violence: “a special methodology was 
developed in order to explain the path to criminal justice for victims, 
including the presentation of the scene in the courtroom with the use 
of drawings and figures of animals to describe the role of each actor in 
the process. This methodology helped reduce the stress level of mono-
lingual women who had not had access to education. The approach is 
framed within the ‘social strategy and seeks to overcome women’s sta-
tus as victims and convert them into subjects of law.” (Celada-Flores, 
2016) 

Changing the justice system operation“[...] has fostered the develop-
ment and interpretation of the Appeal Chambers and the Criminal Court, 
the Chamber of the Supreme Court and the Constitutional Court, that 
have taken into account the parameters and criteria of decisions and 
judgments of the Inter-American Human Rights System as well as the 
judgements rendered by the Inter-American Court of Human Rights in 
specific cases in Guatemala. These served as tools that lead to political 
and cultural changes of empowerment.” (Celada-Flores, 2016)
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Another important aspect to highlight is the use of the Law on Protection 
of Procedural Subjects in high impact and high risk tribunals that receive 
statements of victims or witnesses made through video conferences or 
closed circuit surveillance systems.

Finally, the appointment of the Attorney General and Head of the Office 
of the Public Prosecutor, Claudia Paz y Paz, favored the progress of in-
vestigations and arrest warrants for perpetrators of serious human rights 
violations during the internal armed conflict. This was evidenced when 
“[...] in two years more cases have been advanced against the military 
personnel than in the last two decades. Since December 2009, the Hu-
man Rights Section of the Office of the Public Prosecutor has obtained 
penalties for 15 retired military personnel and military commissioners.” 
(Sas, 2011) 

No specialized courts for cases of human rights violations were created 
in Guatemala. As described above, the process of justice has been con-
ducted in the courts of higher risk and high social impact which require 
special security measures to protect the operators of justice, witnesses 
and other procedural subjects. (Congress of the Republic of Guatemala, 
2009) The four high-risk courts and tribunals handle cases of homicide 
and femicide, corruption, drug trafficking, human trafficking and extor-
tion, all of them related to powerful criminal structures. 

Due to this transformation in the administration of justice, for the first 
time in Guatemala a criminal court of first instance tried and sentenced a 
former military commissioner for the enforced disappearance of six peo-
ple, act committed in the context of the armed conflict in the community 
of Choatalum, San Martín Jilotepeque. This decision showed that if there 
is a legal and political will, crimes can be punished in a regional jurisdic-
tion, and that it is possible to establish jurisprudence to punish the crime 
of enforced disappearance. 

One of the cases of great social impact in these jurisdictional instances 
was that of the genocide of the Mayan Ixil people that occurred in 2013. 
Because of its national importance as a paradigmatic case it was trans-
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ferred to the jurisdiction of the capital city to guarantee a due process of 
law and to guarantee the magnitude it required at the national level. It is 
a high impact case not only because it constitutes the crime of genocide, 
but also because the main defendant belongs to a high power structure. 
The genocide trial was a breakthrough in the administration of justice 
in Guatemala for the following reasons: a) for having resolved the first 
genocide case in a national court and not in an international court; b) be-
cause the sentences of the court showed how serious human rights viola-
tions committed in the counterinsurgency war were and it was revealed 
that war crimes were systematically planned by the high command of 
military institutions against the non-combatant civilian population; and c) 
because the sentence confirmed once more that the commission of hu-
man rights violations had the objective of eliminating the internal enemy 
instituted by the state, in this case the Mayan Ixil people. 

Continuous monitoring of the national court of justice shows that although 
there have been few criminal procedures which concluded in issuance of a 
sentence, there has been progress in 16 more cases11. By February, 2016, 47 
people have been convicted as intellectual and material crime perpetrators. 

Regarding authorship, some responsibilities have been deducted to 
members of the national army who carried out direct acts in the perpe-
tration of crimes: Civilian Self-Defense Patrols (pac), Military commission-
ers, soldiers, kaibiles12 and sub-instructors. Within another classification 
of intermediate commands in the army, a captain, some specialists, a 
colonel lieutenant and a general must be included in the prior list. The 
Chief of the Sixth Command of the National Police and a member of the 
guerrilla group have been prosecuted and convicted too.

The perpetrators were sentenced for the following crimes: 1) enforced 
disappearance and crimes against humanity; 2) homicide, crimes against 

11 Cases with conviction: Myrna Mack, Tuluché Massacre, Black River Massacre, Xaman 
Massacre, Choatalum Forced Disappearance, El Jute, Edgar Leonel Paredes Cha-
güen, Edgar Fernando García, Massacre las Dos RR, Sánchez Plan Massacre, Edgar 
Enrique Saenz Calito, Gerardi, Ixil Genocide, Burning of the Embassy of Spain, El 
Aguacate Massacre and the last case of Sepur Zarco.

12 Kaibiles (singular: Kaibil) is a special operations force of the Guatemalan militia [Trans-
lator’s note]. 
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humanity and grievous theft; 3) homicide and crimes against humanity; 4) 
sexual violence, domestic slavery, sexual slavery and crimes against hu-
manity. The convicted with condemnatory sentence are kept in prisons of 
maximum security of the country, serving from 25 to 90 years of sentence. 
 
Regarding the sentencing of military high commands, one general in 
the genocide case of the Mayan Ixil people has been sentenced to 80 
years imprisonment for genocide and crimes against humanity. In a simi-
lar way, San Andrés Itzapa, a former insurgent in the case of El Aguacate 
Massacre, was sentenced to 60 years in prison for the assassination of 
22 persons. 

OBSTACLES IN THE ADMINISTRATION
OF JUSTICE 

Despite important progress in the administration of justice, some obsta-
cles persisted and prevented the eradication of impunity. For instance, 
justice operators connected to the perpetrators of criminal acts com-
mitted during the war have yet to be removed from their positions at 
regional headquarters. Additionally, due to threats against victims, their 
relatives and other procedural subjects involved in cases brought to jus-
tice were transferred to high-impact and high-risk courts in the capital 
city of Guatemala. 

Another obstacle is that regional offices do not have the necessary infra-
structure to carry out oral and public discussions on the internal armed 
conflict. For instance, there are limitations on the access to technology 
that prevents witnesses from testifying via video conference. 

Another aspect to be taken into account among those obstacles in the 
administration of justice is that the surviving victims are stigmatized for 
having declared against the perpetrators of the criminal events that oc-

13 This is also an offense to the provisions of the Law on the Protection of the Subjects, 
Proceedings and Persons Connected with the Administration of Criminal Justice.
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curred during the war.13 These implications affect their social and psy-
chological lives, both their personal and family life, and at the same time 
put the safety and physical integrity of the surviving victims at risk. In this 
situation, the Office of the Public Prosecutor, as an entity responsible for 
providing protection to the surviving victims by means of the security 
personnel in the victim’s place of residence, requires administrative pro-
cedures to asses and manage this type of security. However, the official 
response related to ensuring the safety and protection of the survivors is 
not only slow but often negative. In some cases, the forms and schemes 
of security offered by the Office of the Public Prosecutor are not favor-
able to the surviving victims, since in certain occasions they have to cov-
er the expenses related to the food and lodging of their security guards.

The transfer of the cases to the high-impact and high-risk tribunals in the 
capital city is equally expensive for the surviving victims, and the transfer 
from their places of residence generates economic costs as well as risks 
to their personal safety once they are outside their locality. 

Another barrier to justice is the abuse of malicious litigation, which con-
sists of the filing of innumerable and inadmissible lawsuits with the pur-
pose of delaying the procedures at the stage when the case is handed 
over to the supervisory judge. Malicious litigation results in exhaustion of 
the complainants and other procedural subjects. 

Following are the actions which function as a strategy to delay the proce-
dural deadlines and to avoid reaching criminal conviction of the accused 
ones: an interjection of actions and appeals presented as actions for 
amparo appeal14; the presentation of exemptions of criminal responsi-

14 The writ of amparo is a remedy for protection of constitutional rights found in certain 
jurisdictions. In some legal systems, predominantly those of the Spanish-speaking 
world, the amparo remedy or action is an effective and inexpensive instrument for 
the protection of individual rights. Amparo, generally granted by a supreme or con-
stitutional court, serves a dual protective purpose: it protects the citizen and his basic 
guarantees, and protects the constitution itself by ensuring that its principles are not 
violated by statutes or actions of the state that undermine the basic rights enshrined 
therein. Any person who believes that any of their rights, implicitly or explicitly pro-
tected by the constitution, another law or by applicable international treaties is being 
violated, may invoke it (Translator’s Note). 
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bility by appealing amnesty; the presentation of unconstitutionalities on 
specific cases like military jurisdiction; trials against the Attorney General 
or the Office of the Public Prosecutor; presentation of untimely and/or 
inadmissible issues, and recusal to judges familiar with the cases. These 
constitute actions which function as a strategy to delay the procedural 
deadlines and to avoid reaching criminal conviction of the accused.

Given these obstacles, “[...] the judiciary has done little to avoid the prac-
tice of malicious litigation by the defense lawyers of the accused military 
personnel. It is remarkable how a well-built criminal case with testimony, 
documents and scientific evidence coming from forensic anthropology 
sometimes does not guarantee the victory at trial. This is not because 
there are better arguments at hand, but because of the exhaustion from 
dozens of appeals and other attempts to block the administration of jus-
tice by the defense lawyers.” (Impunity Watch, 2014a: 56) 

On the other hand, frequent mechanisms of discrediting, persecution, 
disqualification and political harassment of victims, judges of the court, 
complainant organizations and other procedural subjects who have been 
threatened or even attacked, contribute to the obstruction of criminal 
procedures and help preserve impunity.

Pretrial detention of the elderly can become an obstacle to justice as well. 
In one of the relevant cases preventive detention was ordered against 
generals Óscar Humberto Mejía Víctores and Héctor Mario López Fuen-
tes, who were unable to face their respective judicial processes because 
they died while in custody during the respective procedural phase.
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OBSTRUCTING THE ACCESS TO INFORMATION 
Despite the validity of the Law on Access to Public Information, there 
were difficulties in obtaining information about what happened during 
the internal armed conflict in Guatemala, specifically when trying to ac-
cess military records. The Office of the Public Prosecutor, as a research 
body, has had problems accessing this documentation, and paradoxi-
cally, “[...] there is still no legal guarantee of access to the relevant in-
formation contained in the military archives, since the Act [...] adopted 
in September 2008 does not contain specific indications in this regard.” 
(Impunity Watch, 2008: 40) In addition, this legislation lacks specific con-
siderations about relevant information intended to clarify the truth. 

For instance, when requesting the original Plan Sofía Operation imple-
mented against the communities of the Mayan Ixil people in the geno-
cide case, the request was denied by the Ministry of Defense despite 
having been ordered to do so by the court. This obstacle was overcome 
by obtaining a certified photocopy of the Plan Sofía Operation from 
the Spanish National Audience, and the existence of plans of war was 
proved this way. 

To this, we must sum the negligence of the jurisdictional prosecutors 
to safeguard relevant files, for instance those containing documents re-
lated to exhumations of victims of war, or others evidencing the sexual 
violence at that time. 

In its investigation from September 2006, the caldh documented that 
“files are disorderly, outdated or lost [...] in the municipality of Nebaj, 
Quiché; 62 exhumation files were analyzed, of which 22 were lost and 12 
were not related to exhumations, although they had been recorded that 
way.” (Impunity Watch, 2008: 35) 

In the Municipal Prosecutor’s Office in Estor, Izabal, records of testimony 
from the surviving victims of sexual violence from Sepur Zarco were lost. 
In the face of such negligence, the records had to be certified in the state 
in which they were found and cases were transferred to the high-impact 
and higher-risk courts.
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These obstacles have been decisive in delaying the judicial processes. 
There is no doubt that negligence in jurisdictional prosecutions is one of 
the mechanisms that contributes to impunity.

SOCIAL OBSTACLES
In the social sphere, the most recurrent obstacle to achieve justice is the 
distrust of the victims towards the justice system. This means that they 
are limited to openly denouncing the perpetrators who committed seri-
ous human rights violations, mainly due to the fact that surviving victims 
and perpetrators live in the same locality. Threats and reprisals must be 
summed to this, which affect personal and family integrity. Faced with 
this harassment, victims decide not to file a complaint and remain silent. 

Conjointly, the surviving victims of the communities of the Mayan peo-
ple refrain from getting involved in criminal procedures because of the 
many facets the work in the courts involves. One of these aspects is the 
language barrier, especially for Mayan women who represent survivors 
of sexual violence during the war. When technical terminology is used 
in the designation of criminal acts, victims use different language codes. 
Their translation into legal technical terms implies a gap of understand-
ing and definition and does not coincide with the definition of the ag-
gression against their identity as women. 

Additionally, oblivion and a lack of public memory prevail in Guatemalan 
society, as well as the lack of discussion on the issues related to human 
rights violations in the internal armed conflict. And as it has already been 
stressed, there is a constant stigmatization of the surviving victims in fil-
ing the complaints against the war crimes committed against them. 

For female surviving victims who suffered sexual violence, breaking the 
fear of providing testimony poses a challenge. Sexual violence deni-
grates women and their communities, for it is women that represent the 
genesis of the culture. To overcome this obstacle, there was a whole pro-
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cess of healing and psychosocial accompaniment attended by a transla-
tor whose job consisted of interpreting the women’s experiences in their 
own language and then relaying these to the prosecutor in order to give 
birth to a complaint.

The groups of local women who experienced sexual violence during 
the internal armed conflict also provided support, thus the women were 
able to make their first statement in their own language before the Hu-
man Rights Section of the Office of the Public Prosecutor. These witness 
statements of the surviving female victims were fundamental in compil-
ing the evidence that served to prove that criminal acts that fall under 
crimes against humanity and genocide occurred. 

POLITICAL OBSTACLES
The political obstacles to access justice revolve around the denial of the 
truth and the right of the survivors to justice. The main actors in denial 
are the members of the country’s most conservative economic and mil-
itary elite who obstruct access to justice through their political, public 
and legal strategy. This results in the denial of truth and memory for the 
surviving victims. 

Political pressure is increasingly becoming more effective whilst the legal 
procedures advance and those responsible are penalized. It is important 
to note that the political strategy of the conservative sectors is not the 
same in each judged case. Different grades of pressure and influence are 
present, depending on whether the process is directed against a perpe-
trator of lower rank or a high command officer in the military hierarchy. 
In these latter cases the accused, which form part of the conservative 
economic elite, come to discredit and defame the procedural subjects 
and judges who judge and deliver the sentences.

The pressure and political action of these groups is a result of the rela-
tionship between the economic and military power, as well as the inter-
connections generated during the war which still remain active. These 
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economic and military sectors engender distrust and doubts about the 
conduct of the justice system in society when disseminating its politi-
cal strategy in the corporate business environment. Doubts are raised 
about the impartiality and independence of the judges who are aware 
of issues related to those responsible for having committed atrocious 
crimes during the armed conflict. The political action of these traditional 
power groups aims to intimidate and discredit the work of judges who 
are knowledgeable of special cases of the internal armed conflict. 

An example of this situation can be seen in the press release of the Co-
ordinating Committee of Agricultural, Commercial, Industrial and Finan-
cial Associations (cacif) in response to the sentence against José Efraín 
Ríos Montt for committing genocide and crimes against humanity, and 
for having interceded for this trial before the Constitutional Court ruling 
issued by the First Court of High-Risk “a”. 

The aforesaid statement asserts that, “[...] the Court has completed the 
investigation on the crime of genocide, but this figure has been inad-
equately qualified since the specific intentionality of the state in exter-
minating a particular ethnic group has not been proved.” (cacif, 2013) 
In the same claim,  “[...] the serious failures of due process […], various 
unfulfilled procedures, the course in which the legitimate defense was 
violated, the principle of innocence and retroactivity of the law and pub-
lic disobedience of the court towards court resolutions issued by other 
judicial authorities” (cacif, 2013) are addressed. 

To end its political and ideological opposition to the criminal process 
of genocide, the cacif concludes, “This ruling subscribes to polarization 
and leaves a very clear perception that justice has been susceptible to 
ideological conflict.” (cacif, 2013) In other words, it is suggested that the 
justice operators and other procedural subjects who seek to penalize 
genocidal acts perform their duties with an ideological bias. 

In the same line, a group of former officials and politicians from previous 
governments, as well as academics related to this group of military and 
economic power, also expressed their opinion on the genocide case. 
In a paid advertisement in the press, they expressed their concern that 
this trial might threatened the supreme goal of reconciliation signed in 
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the Peace Agreements. To them, “The accusation of genocide is a legal 
fabrication that does not correspond with the desire of the victims’ rela-
tives to dignify their loved ones, to end mourning and to deliver justice, 
nor does it correspond to the desire of the majority of the population to 
overcome the past and attain national reconciliation.” (Public Square, 
2013) 

The political obstacles have been constant during the struggle, account-
ed for preventing the pursuit of justice against violent acts of war. The 
current president of the Republic of Guatemala, James Ernesto Morales, 
declared on Army Day “[...] that there were some people who tried to 
make ‘wealth’ of the ‘conflict industry’ and ‘insisted that a small group’ is 
‘getting rich’ on behalf of the conflict.” (acan-efe, 2016) This argument is 
part of the strategy of denying and disqualifying the right of the surviv-
ing victims to justice and negate the truth for the Guatemalan people. 

It is seen as a continuation of the counter-insurgent war by political means 
with the aim of preventing justice from being obtained and preventing 
the perpetrators of serious violations of fundamental rights from being 
punished. As the cidh report from 2015 states, the obstacle of the justice 
system is constructed through structural impunity, therefore the events 
that occurred during the armed conflict (1960-1996) remain unpunished. 

After the sentence from 2013 in the same genocide case against the Ixil 
People, three judges of the Constitutional Court suppressed part of the 
oral and public debate and ordered that the process should be reinstat-
ed on a certain date, thus leaving the case in an impasse, which went 
against the legal certainty itself. It was a hard hit to the credibility of the 
entire justice system that solely rewards impunity. 

The Congress of the Republic of Guatemala also assumed a political 
position promoting impunity. On May 14, 2014, one year after the judg-
ment for genocide was delivered, Resolution 3-2014 was approved, 
stating: “That as a consequence of the criminal prosecution already 
known as ‘the trial of the century’ and notwithstanding that the prevail-
ing legislation accounts that the elements that constitute the indicated 
criminal classification have no legal basis in Guatemala, mainly in regard 
to the existence of a genocide during the internal armed confrontation 
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in our native soil, the discussion that transcends the courts of justice 
and is given in the media, sectors of opinion, towns, public squares, 
streets, communities and Guatemalan homes, invites again to polariza-
tion among brothers, propitiates conditions that are contrary to peace 
and that prevent a definitive national reconciliation.” (Diario de Centro 
América, 2014)15

The resolution in question was promoted by an initiative of the depu-
ties Luis Fernando Pérez Martínez, head of the Institutional Republican 
Party (pri) and chair of the Human Rights Commission of the Congress, 
and Pedro Gálvez Hernández, deputy of the same party. Both depu-
ties had previously been members of the Guatemalan Republican Front 
party (frg), party of General José Efraín Ríos Montt. This resolution is a 
political statement that does not transcend the legal scope. Its ultimate 
purpose was to deny the criminal acts committed by the army against 
the unarmed civilian population during the internal armed conflict, and 
particularly against one ethnic group that was to be destroyed in whole 
or in part. 

WOMEN EMPOWERMENT AS A MEANS TO  
INVESTIGATE AND PUNISH SEXUAL CRIMES 

To position sexual violence within the justice system, each victim’s testi-
mony on how their bodies had been violated – crimes that had occurred 
decades ago – had to be analyzed under the understanding that it was 
racism that fueled the genocide. 

As mentioned earlier, women who were victims of sexual violence did not 
want to relate each of the incidents they experienced, as they did not want 
to remember the damages suffered that scarred their lives and their body. 
Their testimony was an ordeal conducted by carefully handling silence, 
shame, fear, pain and oblivion. This had to be accompanied with the pro-
cess of individual and collective healing in order to not re-victimize them. 

15 Diario de Centro América (Official Gazette). Section, Congress of the Republic of 
Guatemala. Operative Paragraph Number 3-2014, May 29, 2014.  
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The testimony of women on how they were violated by members of the 
army helped Guatemalan society to comprehend that in the context of 
the conflict, the authority had a need to control territory and population. 
Women’s bodies were therefore crucial for dismantling the culture of a 
people, particularly because women represent the sequence and trans-
mission of knowledge and practices of a civilization. 

The accompaniment of these women as a comprehensive process was 
essential to overcome fear and be able to speak, file a complaint and 
testify. During this process, their language, cosmogony and social com-
munity context were taken into account, constituting a fundamental ba-
sis for understanding what sexual violence meant for these women. 

The integral accompaniment had to be realized through dialogue, re-
flection and analysis in which spouses, children, leaders and other com-
munity actors had to participate. Only in such a manner was it possible 
to also address other issues that would serve to understand social prob-
lems at the local and national level, connecting the past with the present. 
The accompanying strategy should be a process that instigated social 
interaction and engages communities and witnesses, lawyers and prose-
cutors, with the objective of seeking rapprochement and direct commu-
nication with the communities of witness’ survivors. 

The existence of the strategy of integral and permanent accompaniment 
implied assuming certain challenges when facing the racist structure that 
has been installed in the social imaginary of the country, such as:

• How to motivate the Ixil women to break the silence, overcome 
the fear and shame of how they will be seen after talking about the 
sexual violence they suffered during the internal armed conflict – 
not only in front of their spouses and relatives, but also in front of 
their community. 

• To challenge the taboo of addressing the issue of sexual violence 
among surviving female witnesses in the community context and 
among women’s organizations. 

• To break the silence of the Ixil women so they dared to denounce 
the sexual violence that they suffered during the internal armed 
conflict in the Office of the Public Prosecutor.
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• To classify the sexual violence as a crime or weapon of war in the 
genocide case.

• To highlight sexual violence against women as a racist act of exter-
mination against a certain group.

• To expose how sexual violence against women was a strategy to 
break the social fabric of the community and control the territories 
by the state and its military plans. 

• To explain how sexual violence against Ixil women violated their 
culture, since these women represent their collective life. 

• To manifest the institutionalization of state racism and that sexual 
violence was not only suffered by Ixil women but also occurred in 
other regions of the country, as a part of the mechanism of war 
which involved psychosocial control and the control of the territo-
ries as well. 

• How to sensitize journalists from local and national media to ad-
dress and disseminate sexual violence and avoid stigmatization to-
wards women who testified in court.

• To show how difficult providing security to women before and after 
the trial was, considering the existing political situation and the 
political ties at the local level of those accused. 

Classifying the crime of sexual violence against women in the Ixil geno-
cide case was fundamental and decisive in advancing towards justice. 
This is reflected in the following achievements:

• Placing sexual violence within the genocide case functioned as a 
means of making a precedent, creating a breach that motivated 
surviving female victims of the internal armed conflict of other re-
gions of the country to break the silence and denounce this crimi-
nal act, for instance, the case of the community of Sepur Zarco. 

• The denunciations and testimonies of women in the trial on the sex-
ual violence they suffered motivated them to organize themselves 
and to broaden their political participation in networks at a local and 
national level; it also inspired other female leaders to address the 
issue in their discussions and reflections in various platforms. 

• Since sexual violence was placed in the legal field, lawyers have 
been in the process of training on the subject and providing advice 
in other cases.



244

GENOCIDE IN GUATEMALA, ERADICATING IMPUNITY

• The first legal statement by Ixil women in their own language in 
the Office of the Public Prosecutor was a leap to tackle this prob-
lem and to lose the fear of talking about the issue, thus breaking 
with the racism and the stigma of what could be said in the com-
munity.

• Accompaniment enabled women to position themselves as polit-
ical subjects with the right to be heard in the justice system. De-
claring before the court is an important step towards punishing the 
criminal acts and not leaving the crime of sexual violence unpun-
ished. 

• Sexual violence, placed in the context of the criminal events that 
occurred in the armed conflict, has motivated various disciplines in 
the social sciences to conduct a research on the subject regarding 
other women and their perspectives.

• Several women who have experienced sexual violence have been 
involved in other practices of training and healing after having 
completed the process of permanent accompaniment.

• The dimension the sexual violence acquired in the lives of women 
led to understanding that a case of this type, rather than being a 
judicial process, goes beyond the legal approach, since it was a psy-
chological military strategy that sought to break the social fabric of 
collectives by sowing the seeds of fear. However, “the testimony 
of men and women made it possible for other groups and commu-
nities to start discussions and breaking the silence which was par-
ticularly significant in the case of sexual violence against women.” 
(Gaviola-Artigas, 2014: 12)

• The recognition of sexual violence as a weapon of war in Guate-
mala was important in opening the discussion about a myth that 
existed in the society, claiming that “women were the ones who 
provoked such sexual violence”, an argument that has also been 
used for the defense of the military when in fact women were ma-
nipulated as weapons of war and not entirely to satisfy the sexual 
desire of the perpetrators.

• The use of the gender perspective and approach based on inter-
national standards of women’s rights proved to be a good practice 
in this case of sexual violence. In that sense, the voice of women 
through their testimonies was a powerful and valuable tool that 
was corroborated by expert reports and other means of proof. 
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• The case for sexual violence led to a new vision of care and support 
to the surviving victims within the justice system. It also introduced 
transformative reparation for women who experienced sexual vio-
lence.

CONTRIBUTION OF THE LEGISLATIVE POWER 
One of the contributions of the Congress of the Republic of Guatemala 
for the fight against impunity is expressed in the adoption of Decree 
No. 145-96, the National Reconciliation Act, which exempts from crimi-
nal liability those who committed common and related political offenses 
without being considered the crimes of genocide, torture and enforced 
disappearance.16 

Subsequently, Congress approved Decree No. 133-97, through which 
it repealed Decree Laws 8-86 and 32-88, which granted amnesty to the 
perpetrators of atrocious crimes committed during the internal armed 
conflict. This law automatically led to the trial of those who had commit-
ted the crimes of genocide, torture and enforced disappearance.

Later, Congress approved Decree No. 57-2008, the Law on Access to 
Public Information, which seeks to guarantee the right to request and 
have access to public information owned by the authorities of the state 
agencies without any discrimination to any individual or legal entity, for 
instance: the information on the Historical Archive of the National Police, 
the General Military Archives or any other material related to public in-
formation. 

It is noteworthy that despite the law being in force, some state officials 
still refuse to provide archival information, such as the Minister of De-
fense, who in due course “[...] stated that those documents were lost 
during the government of Óscar Berger (2004-2007), when the Ministry 
of Defense was headed by General Rolando Cecilio Leiva. Beyond the 

16 Article 8.
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confusion and opacity that characterize these episodes, it is clear that the 
documentation requested judicially did exist, which leaves two possibili-
ties about their whereabouts: the information has been either concealed 
or destroyed.” (Impunity Watch, 2012: 29-39) It is worth mentioning that 
this law lacks specific considerations relating to the clarification of the 
truth and fails to address issues that would facilitate the strengthening 
of justice. 

With the approbation of the Decree 70-96, Law on the Protection of the 
Subjects, Procedures and Persons connected with the administration of 
criminal justice by the Congress of the Republic, the protection service 
was created within the Office of the Public Prosecutor with the objective 
of providing security to the justice operators, employees of the judicial 
body and the Office of the Public Prosecutor, as well as to the National 
Civil Police, witnesses, experts, consultants, associated plaintiffs and all 
those who were exposed to risks due to their involvement in penal pro-
cedures. 

Another contribution of the legislature has been that “after the peace 
agreements, progress was solely made in regards to the reform of de-
cree 20-96, which constitutes a change to the crime of genocide in the 
same way as is the case of article 378, which provides the figures and ob-
ligations under Common Article 3 of the Geneva Conventions, allowing 
the prosecution of these crimes of serious violations of human rights.” 
(Celada-Flores, 2016) 

On the one hand, this reform encouraged the trial of the genocide 
case as well as other crimes, including those against humanity. On the 
other hand, in the case of sexual violence, the reform has a limitation 
because it does not exhaustively explain the acts classified as sexual 
slavery and domestic slavery, since they are not mentioned in article 
378 of the Guatemalan Criminal Code, but they are categorized with-
in the crime against humanity, as well as the common Article 3 of the 
Geneva Conventions, referred to in Article 378 of the Criminal Code.” 
(Celada-Flores, 2016) 

To date, lawmakers have not had the political will to pass the bill 35-90, 
which proposes the creation of a National Commission for the Search of 
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Enforced Victims and Other Forms of Disappearance. The bill has been 
in Congress for more than ten years.

Another aspect in regards to the case of impunity is that the state has 
not paid due attention to Resolution 1325 of the United Nations Security 
Council. Being a member of the Council, Guatemala has the responsi-
bility to end impunity and to prosecute all crimes of genocide, crimes 
against humanity, sexual violence and other crimes against women. In 
this regard, the Congress will have to amend the Criminal Code and 
criminalize domestic sexual slavery and slavery, which has not been done 
hitherto. 

CONTRIBUTION OF THE INTER-AMERICAN
SYSTEM FOR THE PROTECTION

OF HUMAN RIGHTS 
Due to the repression and terror prevailing during the internal armed 
conflict in Guatemala it was difficult for the families of the victims of hu-
man rights violations to present their cases in the national justice system. 
Therefore, they turned to the Inter-American System for the Protection 
of Human Rights. A considerable amount of cases of massacres, illegal 
detentions, torture, arbitrary or extrajudicial executions and enforced 
disappearances, among other crimes, were brought before this system.

The Inter-American System for the Protection of Human Rights has 
played an important role and has significantly contributed to eradicating 
impunity. In the processing and resolution of a large number of cases 
known to the Commission and to the Court, reparation measures were 
ordered, including compensation, as well as the obligation of the state 
to investigate, prosecute and punish those responsible for human rights 
violations. 

It is important to note that the Guatemalan State has generally complied 
with the payment of compensations; however, progress in fulfilling the 
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obligation to investigate, prosecute and punish those responsible has 
been insufficient, and many cases remain in complete impunity. Of the 
twelve cases17 that are currently subject to the joint supervisory mecha-
nism for compliance with judgments issued by the court, the state has 
partially fulfilled the obligation of investigating, prosecuting and punish-
ing those responsible only in four of them18. Among the obstacles to suc-
ceed with the fulfillment of this obligation, we can mention the following: 

• Refusal of the Ministry of Defense to provide information on pos-
sible perpetrators required by the Office of the Public Prosecu-
tor, or refusal to provide those documents that are relevant to the 
investigation, since said Ministry requires that the information be 
requested by a judge or it is claimed that they do not have infor-
mation about the perpetrators nor the required documents.

• Lack of support from the National Civil Police to execute the arrest 
warrants of alleged perpetrators.

• Constant and disproportionate use of resources and appeals of le-
gal protection filed by the defenders of the accused or defendants 
with the sole purpose of delaying the procedures.

• Requests for the application of amnesty in favor of the unions so-
licited by their defenders, who do not take into account the fact 
that within the scope of the Inter-American System for the Protec-
tion of Human Rights, the Court’s jurisprudence has established as 
inadmissible those provisions of prescriptions exempting criminal 
liability or granting amnesty when seeking to prevent the inves-
tigation and punishment of those responsible for serious human 
rights violations. 

 17 The following are the twelve cases with judgments of the Inter-American Court sub-
jected to the joint supervision mechanism: the “White Van” (Paniagua Morales); 
Blake; the “Street Children” (Villagrán Morales); Bámaca Velásquez; Myrna Mack 
Chang; Maritza Urrutia; the “Plan de Sánchez Massacre”; Molina Theissen; Carpio 
Nicolle et al.; Tiu Tojín; the “Massacre dos Erres”; and Chitay Nech. For more infor-
mation on these cases, go to: www.corteidh.or.cr 

18 The cases in which the state has partially complied with the investigation and sanc-
tioned some of those responsible are: Blake; Myrna Mack Chang; the “Plan de Sán-
chez Massacre” and the “Massacre Dos Erres”.
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ADMINISTRATIVE PROGRAM FOR 
THE VICTIMS’ REPARATION 

In 2003, the State of Guatemala instituted the National Reparation Pro-
gram (nrp) with a political structure that entitled the National Commission 
for Reparation (ncr). This program was created to operate for a ten-year 
period. The mandate of the program was extended in 2013 because 
surviving victims had not yet received comprehensive reparations, and 
to this day the program is still in force.

The institutional mandate that the nrp has regarding restitution revolves 
around cultural restoration, psychosocial reparation and rehabilitation, 
material restitution, specifically regarding dwelling, and that of econom-
ic nature (economic projects). 

Since its establishment, the nrp did not receive enough economic re-
sources from the state. The actions of the program have always respond-
ed to the interests of the government on duty and not to the needs of 
the surviving victims. The program’s reach is increasingly restricted, be-
ing provided less budget and fewer operational staff. The Inter-American 
Commission on Human Rights itself expressed concern that “[...] to date, 
the victims of the armed conflict, in particular members of indigenous 
peoples, have not been effectively and individually compensated, and 
[...] the State has taken steps to limit the scope of the nrp and to distort 
the characterization of genocide violations.” (cidh, 2015: 191)

Another difficulty that inhibits the effectiveness of the nrp is the bu-
reaucratization of the procedures, which translates into “[...] the lack of 
certainty about the selected criteria, delays of up to seven years in the 
redress requirements and lack of measures to ensure comprehensive 
reparation to victims.” (iachr, 2015: 191) 

In general terms, the reparation of the nrp is rather partial and not inte-
gral, and the economic contribution it provides “re-victimizes because 
there is no integral conception of what reparation should be like; it re-
mains a pending issue for transitional justice.” (Alvarado, 2016) 
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CONTRIBUTIONS FROM CIVIL SOCIETY 
ORGANIZATIONS AND HUMAN RIGHTS GROUPS 
Human rights institutions and civil society have contributed to the erad-
ication of impunity by promoting the advancement of cases in the jus-
tice system. In addition to this and as a political commitment, they have 
reenacted other initiatives related to the recovery of historical memo-
ry at a local and national level in terms of eradicating impunity. Within 
these initiatives of recovering the memory and re-understanding history, 
the organizations have adopted actions that guarantee that history will 
not be repeated: through the painting of murals, construction of monu-
ments, opening of museums, creation of videos and documentaries, the 
construction of collective memory, recovery of testimonial stories and 
photographic exhibitions. 

These initiatives disclose the crimes committed against the civilian 
population during the 36 years of war, with focus on the perspective of  
the conflict survivors. The indicated actions legitimize the memory of the 
victims, dignify them and preserve the continuity of their lives. The past 
is promoted and disseminated in the communities in the act of building 
the collective memory, thus avoiding erasure and preventing recurrence. 

LESSONS LEARNED 
The interaction among the social forces of human rights, organizations 
of surviving victims and Mayan people’s organizations, as well as the ac-
companiment of the Office of the United Nations High Commissioner for 
Human Rights (ohchr) and the solidarity of the international community 
and the diplomatic corps in the country, have favored the progress of 
investigations which have subsequently led to the criminal prosecution 
of perpetrators of human rights violations, thus contributing to moving 
towards an effective democratic rule of law. 

The political will of state’s official institutions in the locality is fundamental 
for the investigation and prosecution of serious human rights violations, 
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such as genocide, enforced disappearance, sexual violence, torture and 
crimes against humanity. 

Having the capacity in the formation of a team of professionals based on 
conviction and ethics, hearing the cases of serious human rights violation 
during the internal armed conflict, regardless of who is being prosecut-
ed, and taking the cases to the courts, favored the credibility of the Gua-
temalan justice system as it helped to manifest that no one is above the 
law and that war crimes should be tried and penalized. 

Working with witnesses and the liaison with the procedural subjects re-
quired special interrogation techniques from the defendants’ defense 
attorneys and the sentencing court as well. 

The trials forced the judiciary to break with monolingualism in the justice 
system and managed to “[...] provide attention with cultural appropri-
ateness to more than one hundred witnesses who testified at the trial. 
Hence, the Department of Indigenous Peoples of the Judicial Branch 
was strengthened.” (Gaviola-Artigas, 2014: 9) The Judicial Agency had 
to provide official translators bearing in mind the idiomatic variants in 
order to receive the testimonies given in the language of the Mayan 
Ixil people who reside in the municipalities of San Gaspar Chajul, Santa 
María Nebaj and San Juan Cotzal. 

The strategic litigation implemented by the complainants, which was 
comprised not only by the legal plan but by a set of strategies that seek 
to leave a precedent at all levels, permitted to initiate the process of 
change in the Guatemalan State in terms of the legal, political and social 
imaginary. 

These cases represent a persistent struggle in the search of justice pro-
moted by the surviving victims. Therefore, the direct relationship of the 
complainant with the witnesses and the Office of the Public Prosecutor 
was essential for sustaining long-term processes.
 
Accompanying the surviving victims, respecting their autonomy and 
sharing their feelings and their struggle is crucial for maintaining a case 
of human rights violations in the justice system and breaking the wall of 
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impunity. 

The process of constant accompaniment by the complainant organiza-
tions to the surviving witnesses was a mechanism that generated trust. If 
the witness was going to testify, it was necessary to explain him/her what 
the Office of the Public Prosecutor wanted to know.

The methodology for dealing with each case of human rights violations 
required a different platform. Such is the case of sexual violence against 
women in the context of the armed conflict, which acquired a differ-
ent connotation since women were used as weapons of war. Due to the 
presence of a high misogynistic component in the military actions of the 
military forces, this situation demanded another special methodology. 

Granting a preventive detention to the accused of advanced age does 
not favor justice because it accelerates the deterioration of the physical 
and mental state of the aggressors. On the contrary, the house arrest 
under supervised release favors the continuity of pending judicial pro-
cesses against the perpetrators because they can enjoy family care and 
their health condition does not suffer a drastic deterioration. 

The rapprochement among prosecutors, attorneys and judges and the 
practice of getting to know the progress in relation to violations of fun-
damental human rights in a context of war is a process that is not done 
overnight. It requires time and is achieved through extensive and long-
term training.
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AMERICA: PERU
Author: Ronald Gamarra Herrera1 

Description of the armed conflict and the 
authoritarian regime 

The Final Report of the Truth and Reconciliation Commission of Peru 
(trc) carefully documents relevant aspects related to the armed conflict 
of Peru (trc, 2013).2 The conclusions reached in the Final Report of the 
trc constitute a fundamental source for approaching the Peruvian armed 
conflict. Similar considerations apply to general aspects of the authoritar-
ian regime in the context of development and end of the armed conflict. 

1 Ronald Gamarra Herrera received his Law Degree from the University of San Mar-
cos, Peru. He is currently director of the Advocacy Team of IPRODES Rights and has 
served as an attorney for preventing corruption, as the Executive Secretary for the 
National Coordinator of Human Rights and as an Attorney General of the Civil Parties 
in the trial for serious violations of human rights against former President Alberto 
Fujimori. The author would like to express his sincere appreciation to Juan Pablo 
Pérez-León Acevedo (PluriCourts Post-Doctoral Fellow, Faculty of Law, University of 
Oslo) for his collaboration in the preparation of this article. 

2 For a more detailed legal analysis of the internal armed conflict in Peru, see Pérez-
León (2010) and Salmón-Gárate (2004), among others.
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Peruvian armed conflict: general context, involved 
parties and victims

Between 1980 and 2000 Peru experienced an internal armed conflict. 
It has been the most intense, extensive and prolonged violent incident 
ever experienced in the country since it became a republic (trc, 2013: 
paragraph 1). It is estimated that the total of fatalities was 69,280, there-
fore it is the bloodiest conflict of national or international character that 
has occurred in the country (trc, 2013: paragraph 2). The conflict pro-
portionally involved an area greater than any other in a previous war and 
produced significant economic losses and material damages, affecting 
the society as a whole (trc, 2013: paragraph 3). 

There also was a clear correlation between the condition of social ex-
clusion and poverty and the probability of becoming a victim of vio-
lence. More than 40% of fatal, dead and missing victims of the armed 
conflict were reported in the Andean region of Ayacucho (south-central 
Andes). If we add those registered in the regions of Junín, Huánuco, 
Huancavelica, Apurímac and San Martín to the sum, we have 85% of the 
total victims recorded by the trc (trc, 2013: paragraph 4). The peasant 
population constituted the most important component of armed and 
political violence, since approximately 79% of the victims were inhabi-
tants of rural areas, while 56% were in charge of agricultural chores. This 
contrasts with the figures of the 1993 national census, which stated that 
only 29% of the total population lived in rural areas and only 28% of the 
economically active population was employed in agricultural activities 
(trc, 2013, paragraph 5). 

It should also be mentioned that the armed conflict and related political 
violence came to demonstrate the notorious socio-economic differenc-
es in the population and, the many ethnic and cultural inequities, since 
75% of the victims of the internal armed conflict spoke Quechua or other 
native languages as their mother tongue. This again contrasts with the 
fact that according to the 1993 national census, only 16% of the Peruvian 
population spoke Quechua or other native languages as their first lan-
guage (trc, 2013: paragraph 6). 
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Two parties were involved in the internal armed conflict of Peru: state armed 
forces and non-state armed groups. The subversive non-state armed groups 
consisted of the Communist Party of Peru-Shining Path (pcp-sl)3 and the 
Túpac Amaru Revolutionary Movement (mrta). The trc concluded that the 
pcp-sl was the main responsible for the armed conflict between 1980 and 
2000, because: i) it was the main perpetrator of human rights crimes and 
violations considering the number of fatalities: 54% of total fatalities; ii) it 
induced armed violence against the vast majority of Peruvians; iii) it violently 
attacked the Peruvian democracy; (iv) it violently occupied and controlled 
rural territories and peasant populations with a high number of fatalities 
and other damages; v) it implemented a genocidal policy by provoking the 
State; and (vi) it used terrorist means to carry out its strategy (trc, 2013: 
paragraphs 12-13, 29, 30). The high number of fatalities perpetrated by the 
pcp-sl represents an exceptional case of violence committed by a non-state 
subversive group in the region (trc, 2013: paragraph 13). In contrast, the 
mrta began its armed struggle against the State in 1984 and is responsible 
for 1.5% of the fatal victims reported to the trc. Although the mrta used 
distinctive signs to differentiate itself from the civilian population and was 
sometimes open to peace negotiations, it committed criminal activities such 
as murdering and kidnapping (trc, 2013: paragraph 34). 

With regard to the responsibility of groups belonging to or related to 
state apparatuses, the trc generally acknowledged and appreciated the 
actions and sacrifices of the national police, armed forces and self-de-
fense committees (peasant communities) against the subversive groups 
pcp-sl and mrta. However, excesses and serious violations of human rights 
were also perpetrated by state agents, especially those linked to armed 
forces, including paramilitary groups. 

Therefore, the trc concluded that the actions of members of the armed 
forces went beyond individual excesses at certain times and places 
during the conflict, and that certain abuses against human rights and 
international humanitarian law, which are qualified as crimes against 
humanity and war crimes, became systematic and/or widespread. The 
most serious violations committed by military agents were extrajudicial 

3 For more information see Degregori (2011) and Gorriti-Ellenbogen (1990).
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executions, enforced disappearances, torture, and cruel, inhuman or de-
grading treatment, as well as sexual violence against women (trc, 2013: 
paragraph 57). Some police officers in emergency zones incurred in seri-
ous violations of human rights (trc, 2013: paragraph 45). 

The trc has estimated that the actual amount of fatalities of the armed 
conflict is 69,280 persons. Regarding the cases of murders and massa-
cres reported to the trc, 11,021 people were killed by the pcp-sl, which 
was also responsible for 1,543 cases of missing persons. This increased 
the number of fatalities attributed to the pcp-sl to a total of 12,564 indi-
viduals which constitutes, as mentioned above, a total of 54% of all cases 
of deaths and disappearances reported to the trc (trc, 2013: Volume V, 
15). The number of fatalities attributed to the pcp-sl is 1.7 times greater 
than the number of dead and missing persons attributed to state agents 
reported to the trc (2013: Volume V, 15). 

There were 4,414 cases of enforced disappearances attributed to state 
agents (trc, 2013: 113).4 

The trc received 4,423 reports of arbitrary executions by state agents 
to which are added the reported cases of 2,911 persons whose where-
abouts were unknown and are considered as responsibility of state 
agents (trc, 2013: 179). 

In respect to torture and other cruel, inhuman or degrading treatment 
or punishment, 6,443 cases were reported to the trc, 75% of which were 
attributed to state agents or individuals acting under their authorization 
and/or acquiescence, 23% were attributed to the subversive group pcp-
sl, 1% to the subversive MRTA group, and 2% to undetermined elements 
(trc, 2013: 183). 

All victims of sexual violence registered by the trc were women. Howev-
er, these cases underwent a sub-representation as they constituted only 
1.53% of the reported cases (trc, 2013: 273-274). 

4 For more information see Ombudsman’s Office (2000a) and Gamarra-Herrera (2015).
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Law 28592, known as the Law to Create a Comprehensive Reparations 
Plan (Law 28592, 2005), provides a broad definition of victims of the 
armed conflict in relation to serious human rights violations and interna-
tional humanitarian law, which constitute international crimes as well as 
serious national crimes. Thus, it is possible to recognize as victims those 
who suffered from: “enforced disappearance, kidnapping, extrajudicial 
execution, murder, forced displacement, arbitrary detention, forced re-
cruitment, torture, rape or death, as well as the relatives of persons killed 
and disappeared” (Law 28592, 2005, article 3). Because these crimes 
were committed in many cases in a systematic or generalized manner, ei-
ther by subversive groups or state agents, they constitute crimes against 
humanity and their perpetration during the internal armed conflict de-
fines them as war crimes. Besides, the intention of the pcp-sl to annihi-
late the ethnic group of Asháninca legally constitutes a genocide (Villas-
ante-Cervello, 2012). 

Circumstances surrounnding the participants 
involved in the internal armed conflict and serious 

human rights violations 
The trc concluded that the Judiciary did not fulfill its mandate adequate-
ly. As a matter of fact, it was incapable of legally condemning actions of 
subversive groups and it did not competently safeguard the rights of 
detained persons nor was it able to stop the impunity with which state 
agents, perpetrators of gross human rights violations, acted (trc, 2013, 
paragraph 123). The Judiciary was affected by structural problems that 
lead to its inefficiency. This worsened following the coup d’état of 1992 
after a noticeable interference with the ability of self-government and 
independence, accompanied by ineffectiveness of the Constitutional 
Court (trc, 2013: 124-125). 

The following were some of the main problems the judicial system had to 
face during the armed conflict: the deficient legislation applied by the 
judicial system, clearly illustrated by the broad and imprecise classifica-
tion of the crime of terrorism and the media coverage of the Office of 
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the Public Prosecutor at the preliminary investigation stage. This was 
aggravated by the 1992 coup d’état through an over-criminalization of 
terrorism, the lack of proportionality of penalties, serious limitations of 
the defense capacity of detainees and attribution of jurisdiction to mili-
tary tribunals to try crimes of treason (trc, 2013: 126). 

Furthermore, other critical issues were present: the referral of cases to 
military jurisdiction in case the accused was a member of the armed 
forces, which led to obtaining exculpatory or favorable sentences; the 
lack of efficiency in the application of habeas corpus, which led to arbi-
trary arrests resulting in torture, arbitrary executions and enforced dis-
appearances, and a lack of impartiality in the process of criminal trials 
at an important level (trc, 2013: 127-128, 130). This climate of impunity 
was convoluted by the issuance of amnesty laws during the authoritari-
an rule of Alberto Fujimori, which led to the lack of judicial prosecution 
of serious human rights violations (trc, 2013: 129), as discussed below. 

With regard to the role of social organizations during the armed con-
flict, the following may be evidenced: As for the unions, the subversive 
groups violently attacked them and the companies (trc, 2013: 132-134). 
Regarding educational institutions and school teaching, the pcp-sl in-
tended to instrumentalize them in a context where many teachers and 
students shared the vision of the fatal compliance of history by means 
of confrontation (trc, 2013: 137-138). Both Catholic and Evangelical 
churches contributed to protecting the population from serious human 
rights violations. The Catholic Church promptly condemned the human 
rights violations committed by armed groups and state agents (trc, 2013: 
paragraph 141). However, the archbishopric of Ayacucho obstructed the 
defense work of human rights organizations and denied the existence 
of human rights violations committed within its jurisdiction (trc, 2013: 
paragraph 142). 

Concerning organizations dedicated to the defense of human rights, 
civil society members organized within the National Coordinator of Hu-
man Rights5 continuously condemned what was happening in the armed 

5 For more information see Youngers (2003).
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conflict, particularly serious human rights violations. Furthermore, they 
also supported victims in their search for the truth and justice, despite 
permanent pressure against them (trc, 2013, paragraph 145). 

Although most media condemned subversive violence and did inves-
tigate serious human rights violations, not all of them condemned vi-
olations committed by the State and some even endorsed them (TRC, 
2013: paragraph 149-150). 

States of emergency 
In light of the development of events and increase of violence by the 
pcp-sl, the State saw itself obliged to use the armed forces and declare 
states of emergency, permitted under the current constitution when ad-
dressing high-risk situations (trc, 2013: paragraph 69). However, local 
governments that implemented the state of emergency did not adopt 
measures to prevent serious human rights violations (trc, 2013: para-
graph 69). Thus, in Ayacucho, where a state of emergency was declared, 
the national police were subject to the military commanders, even above 
their own police hierarchies and civilian authorities (trc, 2013: paragraph 
43, 45). With the presence of the military offensive, police officers in 
emergency zones progressively began to commit serious human rights 
violations (cvr, 2013: paragraph 45). 

The trc concluded that the political-military commands that represented 
the highest state authority in emergency zones might bear responsibility 
for the committed crimes, for which the Judicial Branch is required to 
determine the corresponding responsibilities (trc, 2013: paragraph 56). 
The first institutional inflection point in the conflict was when sub-nation-
al governments abdicated their democratic responsibility through the 
creation of political-military commands which had control of the areas 
declared under state of emergency, thus subordinating the civilian pow-
er (trc, 2013: paragraph 74). 

By action of law 24150, the military and the police were sent to provinc-
es under the state of emergency, that is to say,  under the jurisdiction of 
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military justice, which contributed to the situation of impunity as state 
agents were directly responsible for serious human rights violations, thus 
weakening democracy in provinces (cvr, 2013: paragraph 75). 

Existence of the authoritarian regime during the 
armed conflict 

The governments of Fernando Belaunde Terry (1980-1985) and Alan 
García Pérez (1985-1990) developed in a democratic manner with the 
inclusion of free elections. This was also the case of the first years (1990-
1992) of the government of Alberto Fujimori (TRC, 2013: paragraph 36). 
However, after the coup d´état of April 5, 1992, Fujimori became an 
authoritarian ruler who sought to remain in power (Burt, 2009) and con-
solidated a corrupt autocracy (trc, 2013: paragraph 36). This situation 
lasted from April 1992 until his departure and resignation as President 
via fax in November 2000. 

This regime change had a great impact on the responsibilities of the 
highest state authorities in relation to international crimes or severe hu-
man rights violations, since such a centralization of power lead to the 
creation of a closer relationship between the President and the groups 
protected by the state power during the commission of such violations 
(trc, 2013: paragraph 68). This change culminated in the adoption of a 
counter-insurgency legislation after the coup d’état of April 1992; and, 
in this manner, political-military commands not only coordinated and 
supervised non-military fields but also began to carry out actions with-
in them (trc, 2013: paragraph 76). In addition, the legislation included 
procedures and sanctions that violated the guarantees of due process 
contained in the constitution as well as international treaties binding for 
Peru (trc, 2013: paragraph 76). In this sense, the coup d’état of April 5, 
1992, led to the collapse of the rule of law and exposed the weakness of 
the political parties (trc, 2013: paragraph 99). 

The existence of the internal armed conflict was used to ensure that the 
regime continued in power during the final years of the Fujimori govern-
ment. This resulted in a new economic and institutional crisis involving 
corruption (trc, 2013: paragraph 104). As a matter of fact, due to the cor-
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ruption scandals at the highest level of the government, and considering 
the pressure coming from the international community and local actors, 
Fujimori resigned his position as a President by sending a fax from Japan 
on November 19, 2000. 

Legal and other causes that incited impuni-
ty for serious human rights violations and 

crimes against humanity 

Congress and amnesty laws
Political parties represented in the legislature did not submit any initia-
tive for how to comprehensively deal with subversive groups until an 
advanced stage of the conflict (1991). During the 1980s, governments 
weakened, or inhibited audit and legal formulation capacities evidenced 
during the period of 1980-85, which suffered the highest number of 
deaths or disappeared persons without the Parliament conducting any 
investigation of human rights violations committed by the pcp-sl or state 
agents (trc, 2013: paragraph 114- 115).

While the main normative activity fell back into the Executive Branch, the 
Legislative Branch did not present any viable alternative or plan neither 
showed any willingness to find answers to subversive actions (trc, 2013: 
paragraph 116). In fact, the Congress’ approval of Law 24150 – which 
established states of exception, granting armed forces territorial control, 
legalized what was happening and further weakened the democratic sys-
tem (trc, 2013: paragraph 117). Nonetheless, from 1985 onwards, par-
liamentary investigation commission emerged, and even though it failed 
to end impunity it generated currents of opinions against serious human 
rights violations. Although violations by state agents were investigated, 
there was no similar development regarding serious violations commit-
ted by the  pcp-sl (trc, 2013: paragraph 118).

During the 1980s, investigation commission on cases of human rights 
violations and terrorism (trc, 2013: Volume III, 213) gained prominence. 
During the era of bicameralism (before the current Constitution of 1993), 
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there were eleven investigation commissions in the Senate, meanwhile 
there were only three in the Chamber of Deputies, which evidences the 
importance of this problem during the mentioned years (trc, 2013: Vol-
ume III, 213). The actions performed by some congressmen in the inves-
tigation commissions were fundamental in creating public awareness of 
the situation among the Peruvian population, being that the cases then 
investigated are still valid for the public despite the time elapsed (trc, 
2013: Volume III, 238). 

In the period between 1990 and 1992, the majority of Congress mem-
bers did not belong to the ruling party. As a product of the subversive 
impetus, greater consensus and more active participation in the devel-
opment of a counter-insurgency policy with observance of democratic 
standards was reached. This was reflected in the debate on counter-insur-
gency legislation and intervention in situations of human rights violations 
during the internal conflict (trc, 2013: paragraph 120). The Congress 
established approximately five investigation commissions on situations 
concerning human rights violations in the internal armed conflict (trc, 
2013: Volume III, 227-228). Despite the effort shown, this was insufficient 
considering the degree of violence (trc, 2013: Volume III, 228). 

Nevertheless, the coup d’état of April 5, 1992, which ended with the 
shutdown of Congress, deepened the crisis. After the coup, Congress 
did not have the ability to effect control due to the limitations of its pow-
ers and the absolute majority of the governing party until 2000. During 
this period, normative deficiencies in the counter-subversive struggle 
were aggravated by the search for mechanisms to ensure the impunity 
of state agents accused of serious human rights violations (trc, 2013: 
paragraph 121). On numerous occasions, despite the efforts of the op-
position, the majority in the ruling party promoted impunity and did not 
perform its constitutional inspection duties (trc, 2013: paragraph 122). 
Between 1995 and 2000, the tendency was to refute and block any ini-
tiative to establish commissions on serious human rights violations as 
the Congress was more concerned about Fujimori’s reelection plans (trc, 
2013: Volume III, 238). 

One of the most revealing aspects of impunity which consecutively 
contributed to this situation was the adoption of amnesty laws during 
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the term of Alberto Fujimori. On June 14, 1995, the Peruvian Congress 
passed Law 26479. In the first article of this law, general amnesty was 
granted to all members of the security forces and all civilians against 
whom a complaint was being filed, and also those who were being inves-
tigated, prosecuted or sentenced for human rights violations committed 
between May 1980 and June 15, 1995. Due to the fact that one judge re-
fused to apply this first amnesty law since it violated constitutional rules 
and international human rights treaties binding for Peru, the Congress 
passed the second amnesty law. 

Law 26492 gave greater force to the provisions of the first amnesty law. 
Through the Article 1, it prohibited the judges from questioning the ap-
plicability or legality of the first amnesty law. Moreover, it expanded the 
scope of the first amnesty law (Law 26492, 1995) by granting a general 
amnesty to military personnel, police or civil service that could be liable to 
denunciation in relation to serious violations of human rights which took 
place between May 1980 and June 15, 1995, but that had not been re-
ported to the authorities until after the date when the law came into effect.

These amnesty laws sought to legitimize serious human rights violations 
and/or international crimes. As a result, the judges abdicated their positions 
of diffuse control over constitutional norms (trc, 2013: paragraph 129).6

The justice system: Structural problems and 
capacity issues 

The fading of the democratic institutions affected the proper function-
ing of the justice system (trc, 2013: paragraph 123). The judiciary failed 
to adequately carry out its mission since it did not protect the rights of 
detainees, it did not appropriately condemn the actions of subversive 
groups within legality and it did not punish the impunity with which state 
agents engaged in serious human rights violations (trc 2013, paragraph 
123). What was particularly perceived as an inefficient practice was the 
fact that the judiciary did not condemn those responsible, yet it did con-

6 For more information see Ombudsman’s Office (2000b), Landa-Arroyo (1996) and 
Gamarra-Herrera & Meza (1995).
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demn the innocent ones (trc, 2013: paragraph 123). Thus, the agents of 
the justice system did not carry out their role of guarantors of the rights 
of detainees which contributed to serious human rights violations (trc, 
2013, paragraph 123). The atrocities committed at that time remained 
unpunished as the judicial system refrained from bringing the accused 
members of the armed forces into ordinary courts of justice and instead 
transferred the jurisdiction to the military competence where these cases 
remained unpunished (trc, 2013: paragraph 123). Thus, structural prob-
lems and negligent performance of certain justice operators led to the 
inefficiency of the judicial system (trc, 2013: paragraph 124). 

The judicial system did not attain the sufficient capacity to deal with the 
development of the armed conflict and its related serious human rights 
violations in the period between 1980 and 1992. This was convoluted 
by an inefficient organization as well as a limited allocated budget which 
gave origin to serious infrastructure problems (Huerta, 2009: 35-38). 

The inefficiency of the judicial organization, unprepared for the phe-
nomenon of terrorism, consisted in the absence of independence in the 
appointment of its officials, poor allocation of economic resources and 
slowness in the processes or heavy case-loads, for the cases were not 
solved in a timely manner due to the lack of political will of the Peruvian 
rulers (trc, 2013: 249). 

Other problems during the period 1980-1992 consisted in an inefficient 
procedural obligation, the absence of the legal career, deficient judicial 
decisions and legal actions, and the lack of personal security for mem-
bers of the Judicial Power (Huerta, 2009: 38-40). 

This situation became even more complicated after the coup d’état of 
April 5, 1992, since in addition to the above-mentioned problems there 
was an intrusion into independence and self-government through mass 
dismissals of judges and temporary appointments, along with the estab-
lishment of management bodies foreign to the judicial structure and the 
lack of activity of the Constitutional Court (trc, 2013: paragraph 125). The 
problems of the judicial system were also aggravated by the deficient leg-
islation then in force (trc, 2013: paragraph 126), as discussed in the next 
sub-section. It can be briefly mentioned that the practical effects of this 
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legislation consisted in a broad and imprecise classification of the crime 
of terrorism, which affected the principle of legality. Another consequence 
consisted in media coverage of the performance of the Office of the Public 
Prosecutor during the preliminary investigation phase, which diminished 
the guarantee-based labor of the attorney (trc, 2013: paragraph 126). 
Following the coup d’état of 1992, the prosecution of detainees became 
biased on the basis of a little analytical and strict application of anti-ter-
rorist legislation. This resulted in hundreds of innocent persons facing 
prolonged sentences and the tarnishing of judicial processes due to the 
lack of minimum guarantees of due process (trc, 2013: paragraph 130). 

This situation would lead to new trials after the end of the authoritarian 
regime of Alberto Fujimori (trc, 2013: paragraph 130). In addition, those 
condemned of terrorism did not have the opportunity of rehabilitation 
due to the deep crisis of the prison system, which caused riots and mas-
sacres in jails in 1985, 1986 and 1992 (trc, 2013: paragraph 130). The 
vast majority of Public Prosecutors did not supervise whether the arrests 
took place with respect for human rights and did not respond to the re-
quests of the victims’ families (trc, 2013: paragraph 131). In most cases, 
the Office of the Public Prosecutor did not follow up on the complaints 
filed against serious crimes, thus contributing to the climate of impunity 
and lack of regulation. Once the Fujimori dictatorship began, the Execu-
tive Branch took control of the Office of the Public Prosecutor (trc, 2013: 
paragraph 131). 

Between 1992 and 2000, the judicial system saw itself affected by many 
problems, among which the following can be mentioned: First, the Law 
26546 (1995) gave birth to the Executive Commission of the Judicial 
Branch which provisionally suspended the competences and authority of 
the judiciary bodies; these powers were renewed, became quasi-perma-
nent and adopted greater responsibilities (Law 26623, 1996, Law 26695, 
1996). Second, the members of the Tribunal of Constitutional Guaran-
tees were dismissed (Law 25422, 1992), thus creating a vacuum in the 
protection of fundamental rights. Even the creation of the new Constitu-
tional Court did not change this situation as a qualified majority was re-
quired to declare the unconstitutionality of a law (Law 26435, 1995) and 
this caused an entrapment (Huerta, 2009: 52). Third, there were massive 
dismissals and new appointments in the judicial system, (Huerta, 2009: 
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45-46). Finally, the appointment of anonymous judges in cases of ter-
rorism and the limited judiciary’s budget affected its autonomy, and not 
all judges were granted access to the training offered by the National 
Academy of the Judiciary (Huerta, 2009: 49-51).

The anti-terrorist legislation 
The anti-terrorist legislation, adopted after the coup of April 5, 1992, im-
plied a severe affront to democracy since it granted ample powers to the 
heads of political-military commands to go beyond its supervisory and 
control functions, therefore carrying out actions in non-military areas (trc, 
2013: paragraph 76). The anti-terrorist legislation modified the National 
Defense System, the law of the National Intelligence Service and laws 
regarding the militia. As a consequence, the general commanders of the 
armed forces were able to continue in their functions and offices even 
after the date of their withdrawal (trc, 2013: paragraph 76). Likewise, 
the anti-terrorist legislation contained procedures and sanctions that did 
not respect the basic guarantees of due process, nor the constitutional 
norms or the international and regional human rights treaties binding for 
Peru, since minimum penalties were disproportionate and new penalties 
were introduced (trc, 2013: paragraph 76).7 

As noted earlier, a poor anti-terrorist legislation was an important factor 
regarding impunity for serious human rights violations. Between 1980 
and 1992, a broad and imprecise classification of the crime of terrorism 
took place and the work of the Office of the Public Prosecutor was highly 
covered by the media during the investigations, thus affecting the task of 
guarantee (trc, 2013: paragraph 126). In that sense, during the 1980s the 
classification of terrorism was imprecise and therefore did not satisfac-
torily comply with the principle of legality. This was accompanied by an 
expansion of substantive criminal law aimed at criminalizing the unlawful 
association and acts of collaboration with terrorism in a very wide and 
imprecise manner (Huerta, 2009: 70-73). In turn, the court’s principle of 
impartiality and independence was violated with the adopted legislation 
(Law 24700: 1987, Law 25031, 1989) and the Office of the Public Prose-

7 For a more detailed legal analysis, see Gamarra-Herrera (1995).
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cutor was replaced by the National Police (Huerta, 2009: 73-74). 

The critical situation intensified after the coup d’état of 1992, since the 
new anti-terrorist legislation excessively criminalized terrorism through 
the creation of new related offenses. This lead to different sanctions im-
posed for the same conduct (trc, 2013: paragraph 126). Likewise, there 
were limitations for detainees to exercise their defense and the absence 
of proportional penalties, as well as transferring- the jurisdiction of some 
cases to the military courts to try crimes of treason (trc, 2013: paragraph 
126). The justice system, in particular the Judicial Power’s Supreme Court, 
always transferred cases involving accused members of the armed forces 
to military jurisdiction in which prevailed impunity, either because cases 
were dismissed or because of unnecessarily prolonging of the sanctions 
(trc, 2013: paragraph 127). The justice system also failed to adequately 
protect fundamental rights whenever habeas corpus remedies were de-
clared inadmissible. This played an important role in cases where people 
were arbitrarily or illegally detained, and subsequently suffered torture, 
cruel, inhuman or degrading treatment, extrajudicial executions and en-
forced disappearances (trc, 2013: paragraph 128). 

Therefore, between 1992 and 2000, a number of problems stemmed from 
the new anti-terrorism legislation. First, violations and limitations related 
to the accusatory principle in the development of preliminary investiga-
tions and attributions of the police, manifested in the solitary confinement 
of detainees, detention of persons based on suspicion, limitation on the 
right to defense, extensions of the term of police detention, arrest by the 
armed forces and limitation of the right to challenge the legality of deten-
tion (Huerta, 2009: 77-83). Second, violations of the principle of legality 
arose due to the wide range of penal categories (Huerta, 2009: 83-88). 
Third, there were breaches and violations to the basic guarantees of due 
process, such as: the right to a public trial, the disqualification of judges, 
the presumption of innocence, the full exercise of the right to defense, 
procurement of appearance and interrogation of witnesses, the right to 
contradict the evidence, the right of not being prosecuted or sentenced 
in absentia, the principle of proportionality and no expansion of criminal 
responsibility, the principle of the natural judge and the right to trial by an 
impartial and independent tribunal (Huerta, 2009: 88-108). 
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Absence of the public reaction 
During the administration of Alberto Fujimori, the citizens accepted the re-
strictions of civil liberties and the enthronement of an authoritarian style of 
government in exchange for greater security (suppressing terrorism) and 
economic improvements (curbing the galloping inflation). In that context, 
human rights violations were considered as a necessity to confront the 
pcp-sl and the mrta. Furthermore, enforced disappearances, extrajudicial 
executions and torture were suffered to a large extent by peasant victims 
in the Andean areas, like Quechua speakers and poor indigenous commu-
nities, and this was seen with marked indifference in Lima. 

Although human rights organizations and certain sectors of the inde-
pendent press denounced these facts, no greater social movement was 
shaped in search of punishing those responsible for committing such 
acts. Even though the cases of La Cantuta and Barrios Altos were con-
demned due to their cruel nature since the very moment they were com-
mitted, their denunciation occurred principally because they constituted 
human rights violations that took place in the capital of the country. 

Transformations that allowed the prosecution and 
punishment of those responsible 

Although it is true that several accusations related to perpetration of 
human rights violations were brought to light during the government of 
Alberto Fujimori, it was only after his administration collapsed and his 
fleeing to Japan when a regime of democratic transition could be es-
tablished, allowing the launching of financial and parliamentary investi-
gations predominantly over acts of corruption perpetrated by him and 
those around him. Additionally, concrete investigations about crimes 
committed by the Colina Group – enforced disappearances and extraju-
dicial executions – encouraged and shielded by Fujimori, were added. 
Shortly thereafter, the work and conclusions of the TRC succeeded in 
extending the scope of the investigations into all human rights viola-
tions during the Fujimorato and to the events during the period between 
1980 and 2000. 
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In addition to the internal factors that enabled such procedures, it should 
be noted that it was possible to bring the perpetrators of crimes to the 
courts thanks to concomitant external influences, such as the active role 
of the international community, the evolution of international laws and a 
recent jurisprudence at supranational level. 

Corruptioin, fall of fujimori and government of 
democratic transtition 

 
Taking advantage of a fragile democracy and of malfunctioning struc-
ture of the state and accompanied by voracious appetite that privileged 
his personal interests and a strategy of perpetuating in power, Alberto 
Fujimori installed an authoritarian regime based on controlling and dete-
riorating institutions and monopolizing the monitoring control systems. 
This way, Fujimori set in motion the largest organized corruption system 
ever known in Peru. 

At the end of 2000, a set of videos was disclosed showing different pub-
lic and private figures selling their positions or intelligence in an office of 
the National Intelligence Service (NIS) to their adviser, Vladimiro Monte-
sinos, in exchange for public funds or influence peddling. This brought 
to light obvious acts of bribe and publicly exposed the magnitude and 
extent of the regime’s systematic corruption (Congress of the Republic, 
2004). The first video (all the videos as a whole were known as the “Vlad-
ivideos”), the famous one in which Vladimiro Montesinos bribed opposi-
tion Congressman Alberto Kouri in the NIS room, appeared within a few 
months of Fujimori’s third presidential term, and was followed by dozens 
and dozens of videos and audios of corruption. 

So, it was made public that the Fujimori-Montesinos duo had made use 
of the state funds to remain in power and for their own enrichment, ac-
quiring these sums through the permanent diversion of funds from the 
armed institutions towards the nis, among other mechanisms. It also 
came to light that Fujimori and Montesinos had their “own revenues”, 
acquired through illegal commissions related to the acquisition of war 
material, and that Montesinos had deposited part of his illegal earnings 
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and the appropriated money in financial paradises or had transferred 
them to off-shore financial centers. In addition to this, the Armed Forces 
were co-opted by the criminal scheme and various commanders were 
engaged in acts of corruption dealing with a series of acquisitions and 
fictitious requisitions of military equipment, as well as the collection of 
bribes and fines resulting from the concession of tenders for purchases 
and services of the military entity under its charge and from the embez-
zlement of institutional budget funds. Networks of corruption, impunity 
and intimidation depending on the regime were formed within the Judi-
cial Branch and the Office of the Public Prosecutor, with supreme judg-
es and supreme prosecutors forming part of these cells and concluding 
with Montesinos in the nis. 

It also became known that the government had subdued the Consti-
tutional Court, the General Comptroller of the Republic, the electoral 
bodies (jne, onpe), the Sunat, the Congress, media, etc., forcing a third 
presidential term and handling unprecedented means of corruption to 
manipulate the general elections of 2000.

Given the breakdown of his regime and in circumstances in which, under 
the auspices of the Organization of American States (oas), the oppo-
sition negotiated with the government a package of legal reforms to 
underpin the transition period, on November 14, 2000, Alberto Fujimori 
surprisingly flew to Brunei to attend the 8th apec Summit (Asia Pacific 
Economic Cooperation Summit) that would take place on November 15 
and 16. On November 18, 2000, he was supposed to be in Panama to 
take part in the X Ibero-American Summit. However, without waiting for 
the final document of the summit to be presented in Brunei, he traveled 
to Japan via Malaysia, staying put there. On November 19, 2000, he sent 
a letter of resignation to the president of Congress, Valentín Paniagua. 
The Peruvian authorities immediately declared the president “morally 
incapable” for serving and dismissed him. Towards December 15, the 
Japanese government confirmed that, in addition to the Peruvian, Alber-
to Fujimori had Japanese nationality. 

The magnitude of corruption and public indignation was so immense 
that one of the first actions of the transitional government of Valentín 
Paniagua was adopting a series of measures designed to investigate the 
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facts and determine responsibilities. As soon as this process began, it 
became clear that several of those indicted for corruption had also par-
ticipated in human rights violations. At that time, the course of events 
demanded their immediate prosecution. Moreover, associating corrup-
tion with the violation of human rights prevented any possibility of op-
posing the investigations against Alberto Fujimori and the Colina Group 
fellows regarding La Cantuta and Barrios Altos cases. 

The government of democratic transition assumed a paving of a signifi-
cant set of cases processed before the inter-American system for the pro-
tection of human rights as a State policy. Thus, within the framework of 
Peru’s new government policy regarding the protection of human rights, 
whether it was via agreements for friendly settlement or open-access 
agreements, the Peruvian State acknowledged its responsibility before 
the Commission and the Inter-American Court for the perpetration of a 
significant number of human rights violations committed both during the 
administration of Alberto Fujimori as well as during previous presidential 
administrations. Consequently, the State also promoted internal investi-
gations of such events. 

The government of Valentín Paniagua encouraged the creation of the 
trc (2001) and led the investigation on human rights violations that oc-
curred from 1980 to 2000. Then, the administration of Alejandro Toledo 
facilitated the necessary conditions for the proper functioning of the trc. 

While concluding their work and upon publishing their Final Report 
(2003), the authorities acknowledged the great importance of these 
recommendations so as to avoid the repetition of the atrocious circum-
stances that led Peru to a long period of terror. 
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PERUVIAN CASES BEFORE THE INTER-
AMERICAN COURT OF HUMAN RIGHTS AND 

RELATED JURISPRUDENCE

Amnesty laws
A fundamental step in the fight against impunity was given by the dec-
laration of nullity or lack of ab initio effect given by the Inter-American 
Court of Human Rights. The court determined the incompatibility of laws 
No. 26479 and No. 26492 with the American Convention on Human 
Rights in its sentence in the Barrios Altos case (Inter-American Court of 
Human Rights, 2001a). This sentence marks a milestone in international 
human rights law because it was the first time that an international court 
declared that the norms of the national legislation had no legal effects 
(Laws No. 26479 and 26492) due to their incompatibility with internation-
al obligations to bring domestic law into line with international human 
rights treaties, in particular the American Convention on Human Rights. 

The Inter-American Court held that amnesty laws seeking to exempt 
criminal suspects from criminal liability by preventing the investigation 
and punishment of perpetrators of serious human rights violations, such 
as torture, summary, extra-judicial or arbitrary executions and enforced 
disappearances, are inadmissible (Inter-American Court of Human Rights, 
2001a, paragraph 41). The Court further noted that amnesty laws lead to 
victims’ defenselessness, fostering impunity at the same time and giving 
way to international responsibility of the state for violation of the Ameri-
can Convention on Human Rights. 

The Inter-American Court sustained that Peruvian amnesty laws were in-
consistent with Article 2 of the American Convention on Human Rights, 
which settle the obligation of the member states to adapt their domestic 
legislation in order to guarantee the rights recognized in it, as well as 
Article 1.1 (general obligations to respect and guarantee free and full 
exercise thereof). Following this logic, the Inter-American Court declared 
the lack of legal effects of the amnesty laws in the following terms: “De-
claring that amnesty laws No. 26479 and No. 26492 are incompatible 
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with the American Convention on Human Rights and consequently have 
no legal effect” (I / A Court HR, 2001a: paragraph 51). 

 Therefore, the Inter-American Court of Human Rights held that:

 “As a result of incompatibility manifested amongst the laws of 
self-amnesty and the American Convention on Human Rights, 
the aforementioned laws have no legal effects and cannot con-
tinue being an obstacle to investigate the facts that constitute 
this case neither to identify and punish those responsible, nor 
can they have the same or similar effect with respect to other 
cases of violation of the rights enshrined in the American Con-
vention in Peru (Inter-American Court of Human Rights, 2001a, 
paragraph 44).” 

When categorizing laws No. 26479 and No. 26492 as self-amnesty laws, 
the Inter-American Court determined that these laws were created as a 
consequence of the misuse of power through the use of manipulation, to 
favor paramilitaries or agents responsible for the imputed facts (Defen-
soría del Pueblo, 2000b: 64). Such a declaration of invalidity has general 
effects and therefore applies to cases that are being prosecuted, will be 
initiated or cases in which the amnesty was granted, all of which contrib-
uted to an adequate battle against impunity. In fact, an overly formal or 
legalistic conception of principles such as the principle of legality (nul-
lum crimen sine lege, nullum crimen sine poena), the non-retroactivity 
and the principle of ne bis in idem cannot prevent the investigation or 
punishment of those responsible for serious violations of human rights, 
considered as international crimes. In this context, the interpretative sen-
tence of September 3, 2001, in the Barrios Altos case, was important 
since it confirmed or clarified the scope of the effects of the judgment. 
This is the general deprivation of the effects of the Peruvian self-amnesty 
laws not limited to a specific case, as the Inter-American Court of Human 
Rights itself determined: 

 “The enactment of a law that is manifestly incompatible with the 
obligations assumed by the State in the Convention constitutes a 
violation per se and generates international responsibility of the 
State. Accordingly, the Court considers that, given the nature of 
the violation constituted by the amnesty laws No. 26479 and No. 



278

ERADICATING IMPUNITY FOR SEVERE HUMAN RIGHTS VIOLATIONS IN LATIN AMERICA: PERU

26492, the decision in the Barrios Altos case has general effects” 
(Inter-American Court of Human Rights, 2001b: paragraph 18).

The Inter-American Court upheld the existence of an emerging principle 
in safeguarding human rights in the face of the threat of self-amnesty 
laws. According to this principle, these provisions have no legal effect. 
This ruling reflects the only possibility by which the State of Peru can ful-
fill its duty to investigate the facts and determine the responsibilities of 
the perpetrators. In that context, the Inter-American Court accepted to 
reconsider principles such as res judicata, ne bis in idem and the statute 
of limitations in cases involving amnesty laws. The above mentioned re-
sponds to the fact that such laws – granted abusively and thanks to the 
diversion of the state power, – seek to enact impunity, which obstructs 
the right of the victims and relatives to have access to the justice and to 
the truth,, and prevents them from having the right to a due process and 
to the repairing of the suffered damages. 

As a consequence of this declaration cancelling amnesty laws, it can be 
deduced that “legality” at the national level does not mean that such 
laws can be considered genuine within international human rights law, 
since the laws of self-amnesty in promoting injustice and impunity are 
flagrantly incompatible with the obligations set forth in the American 
Convention on Human Rights, thus generating an international respon-
sibility of the state. 

In this regard, Judge Antonio Cançado Trindade, in his concurring opin-
ion to the judgment on the merits, concluded that the State’s interna-
tional responsibility and individual responsibility for serious violations of 
human rights and international humanitarian law are all part of the same 
problem. This is extremely important in the fight against impunity: 

 “The international responsibility of the State for violations of in-
ternationally recognized human rights – including those rooted 
through the issuance and application of self-amnesty laws – and 
the individual criminal responsibility of perpetrators of serious 
violations of human rights and international humanitarian law, 
represent two sides of the same coin in the fight against atroci-
ties, impunity and injustice (iachr, 2001b: paragraph 13).” 
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Counter-terrorist legislation 
In Castillo Petruzzi case, inter alia, the Inter-American Court of Human 
Rights attentively examined and pointed out major failures of the count-
er-terrorist legislation in the light of the articles of the American Conven-
tion on Human Rights. First, in relation to the violation of article 9 (the 
principle of legality and retroactivity), the Court pointed out the need of 
using an unequivocal and strict terminology that clearly delimits the pun-
ishable conduct, giving full meaning to the principle of criminal law (I / 
A Court HR, 1999: paragraph 121). Thus, by not strictly delimiting criminal 
conduct, substantive anti-terrorist criminal legislation was found in viola-
tion of the rule of law as set out in Article 9 of the American Convention 
on Human Rights (iachr, 1999: paragraph 121). 

Second, in relation to the violation of article 8 (judicial guarantees and 
due process), the court stressed that a natural, competent, independent 
and impartial judge is a principle guaranteed in Article 8 (1) of the Amer-
ican Convention (iachr, 1999: paragraph 130). In Peruvian cases of trea-
son tried by military courts, the Inter-American Court found that “they 
[the military courts] do not meet the inherent requirements that guaran-
tee the independence and impartiality established by Article 8 (1) of the 
American Convention, considered as essential elements of due process 
of law” (iachr, 1999: paragraph 132). 

Essentially, the Inter-American Court concluded that because of the fact 
that “faceless judges” participated in trials for crimes of treason, this re-
strained the accused ones from knowing the identity of the judges and 
therefore from assessing their competence, which was convoluted by the 
impossibility of challenging the judges, all of which determined the vio-
lation of Article 8 (1) of the American Convention (iachr, 1999: paragraph 
133).

Third, the Inter-American Court found a violation of Article 8.2.b and 8.2.c 
(opportunity and adequate means to prepare the defense) since the ac-
tion of the defenders was merely formal and thus the defendants did not 
have an adequate defense. This was inconsistent with international stan-
dards on the role of the lawyer (iachr, 1999: paragraph 138-142). 
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Fourth, the Inter-American Court found a violation of Article 8.2.d (the 
right to choose a lawyer) for the detainees did not have legal assistance 
since the time of their detention and until their declaration. And after 
that, the performance of their lawyers was limited, facing obstacles to 
confer privately with their clients (ihr, 1999: paragraph 146-149). 

Fifth, the Court found a violation of Article 8.2.f (the right to question 
witnesses) of the American Convention on Human Rights, because it pre-
cluded the right to question the witnesses who presented the basis for 
the allegation, thus affecting the defense’s ability to question witnesses 
and present people that were able to shed light on the facts (iachr, 1999: 
153-156). 

Sixth, the Court found a violation of Article 8.2.h (the right to appeal 
against a decision before a judge or a higher tribunal), since in order to 
have a genuine revision of the sentence, it is necessary that the superior 
court has the jurisdictional characteristics that enable [the judges of the 
superior court] to hear the case, aspects that were not present because 
the court of the second instance (court of appeal) belonged to the mili-
tary structure, a fact that infringes  the principle of a natural judge (I / A 
Court hr, 1999: paragraph 162-161). 

Seventh, the Court found a violation of Article 8.5 (public process) of the 
American Convention, in view of the fact that the hearings were con-
ducted in secret in a military compound and conducted by “faceless 
judges”, and the public was not given access to them [to the hearings] 
(Inter-American Court of Human Rights, 1999: paragraph 172-173). 

Eighth, the Inter-American Court concluded that the Peruvian State vio-
lated Articles 25 and 7.6 (judicial protection) of the American Convention 
on Human Rights, since the anti-terrorist legislation did not offer the 
possibility of submitting guarantee actions by persons involved in terror-
ism or treason. This did not change with subsequent decrees adopted 
during the Fujimori government because the possibility of filing habeas 
corpus was legally banned (Inter-American Court of Human Rights, 1999, 
paragraph 180-182). 
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Reparations for victims 
Regarding reparations for serious human rights violations that constitute 
international crimes, the Cantuta case presented before the Inter-Amer-
ican Court –related to the extrajudicial execution of a college group of 
students and a professor at the hands of the Colina paramilitary group 
during the Fujimori regime – is an illustrative example of the principles 
and scope of reparations in this type of cases. 

In accordance with Article 63 (1) of the American Convention, the In-
ter-American Court has determined that a breach of an international ob-
ligation resulting in an obligation to repair the damage in an adequate 
manner, which in principle must be a full restitution, is a fundamental 
principle of international law; that is to say, the restoration of the pre-
vious situation, and if this is not feasible then the consequences of the 
respective infractions should be repaired as well, including the payment 
of a compensation for the damages (Inter-American Court of Human 
Rights, 2006: paragraph 199-201). 

Additionally, positive state measures must be introduced and reparations 
must be proportional to the characteristics of the violations committed, 
seeking to eliminate the material and immaterial damages (iachr, 2006: 
paragraph 201-202). In relation to the beneficiaries, the Inter-American 
Court included not only the direct victims of serious human rights vio-
lations (in the extrajudicial executions of La Cantuta case) but also their 
families (Inter-American Court of Human Rights, 2006: paragraph 204-
205). In connection with reparations regarding other cases of serious 
human rights violations, a compensation in favor of the victims was or-
dered, constituted by a material damage that:

 “[...] entails the loss or detriment of the victims’ income, expenses 
incurred in connection with the facts and pecuniary consequenc-
es that have a causal connection with the facts of sub judice, for 
which, when appropriate, the court sets an indemnity amount 
that seeks to compensate for the property consequences of the 
violations that have been declared in the respective Sentence 
(Inter-American Court of Human Rights, 2006: paragraph 213).” 
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The compensation also includes intangible damage that comprehends 
“suffering and afflictions caused to the direct victims and their relatives, 
the impairment of very significant values for individuals and non-pecuni-
ary alterations in the then existing conditions of the victim or his or her 
family”  (Inter-American Court of Human Rights, 2006, paragraph 216). 

In addition to this compensation, the Inter-American Court in La Cantuta 
case, as in other cases involving serious human rights violations or inter-
national crimes, ordered other forms of reparation in favor of the victims. 
Such forms of reparation, corresponding to measures of satisfaction and 
guarantees of non-repetition in this particular case (similar to other cases 
related to serious atrocities) were: (i) obligation to investigate the facts 
that gave rise to violations of rights (iachr, 2006: paragraph 222-228); 
(ii) searching for and burial of the remains of victims who underwent an 
enforced disappearance (iachr, 2006: paragraph 229-232); iii) public act 
of recognition of State’s responsibility (Inter-American Court of Human 
Rights, 2006: paragraph 233-236); iv) publication of the sentence issued 
by the Inter-American Court (Inter-American Court of Human Rights, 
2006: paragraph 237); (v) providing physical and psychological treat-
ment to the relatives of executed persons and the victims of enforced 
disappearance (iachr, 2006: paragraph 238); and (vi) providing education 
on human rights-related matters (iachr, 2006: paragraph 239-242). 
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KEY DEVELOPMENTS IN THE 
JURISPRUDENCE OF THE CONSTITUTIONAL 

COURT OF PERU 

Impunity, international humanitarian law and 
related issues 

In the sentence of the Vera Navarrete case from December 9, 2004, the 
Constitutional Court addressed issues such as impunity, international hu-
manitarian law, the inadmissibility of procedural obstacles in cases of se-
rious human rights violations and enforced disappearance. Among the 
circumstances that enabled the Constitutional Court to begin to address 
cases of serious violations of human rights and international humanitarian 
law successfully or even progressively, the following can be classified: i) 
the existence of cases and sentences issued by the Inter-American Court 
of Human Rights; (ii) the progressive consolidation of the democratic tran-
sition and the rule of law; and (iii) the institutional and legislative reforms. 

On the basis of international obligations that recognize the existence of an 
inalienable core of rights that are contained in imperative norms, the Consti-
tutional Court established that the Peruvian State cannot tolerate impunity 
for international crimes and other serious violations of human rights (Con-
stitutional Court of Peru, Room First, 2798-04-hc / tc, 2004: paragraph 5-6). 
This obligation is covered by the Fourth Final Provision of the Constitution, 
which establishes that constitutional rights and freedoms must be interpret-
ed in accordance with the Universal Declaration of Human Rights as well 
as with the respective international treaties binding for Peru (Constitutional 
Court of Peru, First, 2798-04-hc / tc, 2004: paragraph 7). This successively 
obligates all public activity to take into consideration the presence of the 
human rights institutions and jurisprudence of international bodies to which 
Peru is subscribed (Constitutional Court of Peru, Room First, 2798-04-hc / 
tc, 2004: paragraph 8). According to international institutions, the Consti-
tutional Court, within its obligation to guarantee, must not only protect the 
human rights of those under its jurisdiction, but also use criminal law to con-
vict the perpetrators of such violations (Constitutional Court of Peru, First 
Chamber, 2798-04-hc / tc, 2004: paragraph 9-10). 
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In accordance with international human rights sources, the Constitu-
tional Court emphasized that the right to guardianship or judicial pro-
tection obligates the judicial authorities to carry out legal procedures 
within strict security measures in function of the applicable criminal 
offenses in accordance with the applicable rules of international law 
(Constitutional Court of Peru, First Chamber, 2798-04-hc / tc, 2004: 
paragraph 11-13).

In relation to international humanitarian law, the Constitutional Court 
emphasized that Peru is bound by a series of international treaties, in-
cluding the Article 3 common to the four Geneva Conventions, and that 
in accordance with international jurisprudence, their violations constitute 
serious humanitarian offenses and potentially war crimes, being that the 
imperative rules of international humanitarian law link to state and indi-
vidual responsibility (Constitutional Court of Peru, First Chamber, 2798-
04-hc / tc, 2004: paragraph 14-15). Special attention was given to the 
rules applicable to non-international armed conflicts, in particular Article 
3 common to the four Geneva Conventions and Article 4.2 of Additional 
Protocol II, due to the type of armed conflict that occurred in Peru. In 
addition to this, an emphasis was made on the obligation to sanction 
serious abuses prohibited under these norms, such as attacks on life and 
personal integrity, particularly homicide, mutilation, cruel treatment, tor-
ture and torment (Constitutional Court of Peru, First Chamber, 2798-04-
hc / tc, 2004: paragraph 16). The application of the provisions of inter-
national humanitarian law occurs automatically whenever the minimum 
standards of humanity have been violated (Constitutional Court of Peru, 
First Chamber, 2798-04-hc / tc, 2004: paragraph 17). 

With regard to the inadmissibility of procedural obstacles to punish se-
rious crimes against international humanitarian law and human rights vi-
olations, as well as their relation to legal protection, the Constitutional 
Court, with the basis of the jurisprudence of the Inter-American Court of 
Human Rights, pointed out that the right to legal protection requires that 
judges avoid undue delays and obstructions that may result in a situation 
of impunity, which also guides the application of the rules of the Criminal 
Code of Peru (Constitutional Court of Peru, Room First, 2798-04-hc / tc, 
2004: paragraph 18-20).
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In relation to the crime of the enforced disappearance of persons, the 
Constitutional Court stated that, although such crime did not exist be-
tween May 7 and July 1, 1992, it is a crime of permanent nature and 
therefore its previous non-existence does not pose an impediment for 
the criminal prosecution of those responsible of committing such crime. 
This is also supported by Article III of the Inter-American Convention on 
the Forced Disappearance of Persons, adopted on June 9, 1994 (Consti-
tutional Court of Peru, First Chamber, 2798-04-hc/ tc, 2004: paragraph 
22). The Court also referred to the multi offensive nature of this crimes 
since “it affects the physical freedom, due process, the right to person-
al integrity, recognition of legal personality and, as it has already been 
mentioned, the right to effective judicial protection,” provided that ac-
cording to international human rights law and international humanitari-
an law these rights cannot be derogated (Constitutional Court of Peru, 
First Chamber, 2798-04-hc/ tc, 2004: paragraph 23). In fact, this crime 
represents one of the most serious violations of human rights (Consti-
tutional Court of Peru, First Chamber, 2798-04-hc/ tc, 2004: paragraph 
24). Most importantly, the Constitutional Court stated that the systematic 
and widespread manner (elements recognized in article 7 of the Statute 
of the International Criminal Court) in which the violations were perpe-
trated by the Colina Group, transformed them into crimes against hu-
manity, involving the former President of the Republic, Alberto Fujimori 
(Constitutional Court of Peru, Room First, 2798-04-hc/ tc, 2004: para-
graph 25-26). On the basis of international sources, the Constitutional 
Court stated that “its [crime against humanity] social need for clarifica-
tion and investigation cannot be equated with those considered a mere 
common crime, given its extreme gravity” (Constitutional Court of Peru, 
First Chamber, 2798-04-hc/ tc, 2004: paragraph 27). 

With regard to the right to a fair trial and the right to judicial protection 
in cases of serious human rights violations perpetrated by agents of a 
paramilitary group, the Constitutional Court determined that the reason-
able period of time for the investigation cannot fail to take into account 
the state’s obligation to investigate them and, if applicable, punish the 
imputed acts with the aim of preventing impunity from being perpetu-
ated (Constitutional Court of Peru, First Chamber, 2798-04-hc/ tc, 2004: 
paragraph 28-29). Consideration must also be given to the high degree 
of complexity of cases involving serious human rights violations, particu-
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larly the number of victims and defendants (Constitutional Court of Peru, 
Room First, 2798-04-hc/ tc, 2004: paragraph 30). 

Crimes against humanity and imprescriptibility8 
With regard to the imprescriptibility of crimes against humanity, the sen-
tence of the Constitutional Court reached important legal considerations 
in the Edgar Ernando Acevedo López case (Constitutional Court of Peru, 
02071-2009-phc / tc, 2015).9 This judgment originated by appeal of con-
stitutional tort brought by Acevedo López against the sentence issued 
by the Second Criminal Chamber of the Superior Court of Justice of 
Ayacucho, which declared the petition unfounded (Constitutional Court 
of Peru, 02071-2009-phc / tc, 2015: 1). 

In regard to crimes against humanity, the Constitutional Court held that 
such offenses were committed in concurrence of the following aspects 
(subjective and objective elements):

a. if it implies a serious impairment of human dignity by its nature 
and character, violating life or causing serious harm to the vic-
tim’s right to physical or mental integrity, in their right to personal 
liberty or in their right to equality; 

b. if it is perpetrated as part of a generalized or systematic attack;
c. if it responds to a policy (not necessarily formally declared) pro-

moted or consented by the State; and,
d. if it is directed against the civilian population (Constitutional 

Court of Peru, 02071-2009-phc / tc, 2015: paragraph 10).

The constituent elements of crimes against humanity must be specified 
by the competent ordinary judge and according to the particular circum-
stances of a concrete case (Constitutional Court of Peru, 02071-2009-phc 
/ tc, 2015: paragraph 12), as determined by the Constitutional Court in 
settled case law: 

9 Imprescriptibility or Non-Applicability of Statutory Limitations [Translator’s Note
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 “[...] crimes against humanity presuppose typical behavior, out-
comes and typical circumstances, specific subjective elements of 
responsibility and contextual elements or circumstances; its pri-
ma facie perpetration is a matter to be determined by the judges 
and criminal courts (STC 024-2010-PUTC, basis 50).” 

The determination whether an act constitutes a crime against humanity 
corresponds to the attributions of a criminal judge (Constitutional Court of 
Peru, 02071-2009-phc / tc, 2015: paragraph 13). The Constitutional Court 
has the jurisdiction to control the subsumption of facts in the criminal cas-
es that violate the principle of criminal law, which also constitutes a fun-
damental right (Constitutional Court of Peru, 02071-2009-phc / tc, 2015: 
paragraph 13).10 The systematic element that configures crimes against 
humanity implies that “an attack can be considered systematic when it 
forms part of a previously planned program of methodical execution” 
(Constitutional Court of Peru, 02071-2009-phc / tc, 2015, paragraph 18). 

As for the element of generality, the Constitutional Court stated that: 
“The widespread or systematic attack must be interpreted as a mas-
sive or large-scale attack that triggers a significant number of casualties” 
(Constitutional Court of Peru, 02071-2009-phc / tc, 2015: paragraph 18). 
In addition, the Constitutional Court examined other legal elements con-
stituting crimes against humanity: 

 “[...] a single unlawful act – such as the above mentioned – 
whether it is committed within the context described and with 
knowledge, even partial, so as to commit produce a crime 
against humanity […] in any case the attack, whether systematic 
or generalized, must have been carried out in accordance with 
the policy of a State or an organization, but it is not required that 
such policy be expressed or accurately stated nor does it have to 
be decided at the highest level […] (Constitutional Court of Peru, 
02071-2009-PHC / TC, 2015: paragraph 18).” 

With regard to imprescriptibility of criminal procedures concerning 
crimes against humanity, the Constitutional Court, when examining the 
statute of limitations, stated that this happens when time eliminates the 

10 Reference to STC 024-20210-P1 / TC, basis 52
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effects of the offense, which is recognized in the Penal Code; that is to 
say, the statute of limitations is one of the assumptions to extinguish 
criminal action (Constitutional Court of Peru, 02071-2009-phc / tc, 2015: 
paragraph 8-9). It is therefore intended to limit the state’s punitive power 
while eliminating the possibility of investigating a criminal act (Constitu-
tional Court of Peru, 02071-2009-phc / tc, 2015: paragraph 8). 

The Constitutional Court believes that the prescription of the criminal 
action has constitutional relevance since it is related to the right to a 
reasonable period of process which leads to litigation at constitutional 
courts (Constitutional Court of Peru, 02071-2009-phc / tc, 2015: para-
graph 9). The Constitutional Court pointed out that the law cannot be 
abused in order to hide events that have to be investigated, thus imply-
ing that such a guarantee should not be approached only from a for-
mal perspective since it would distort it (Constitutional Court of Peru, 
02071-2009-phc / tc, 2015: 10). In accordance with its jurisprudence, the 
Constitutional Court reaffirmed the impossibility of applying the statute 
of limitations for criminal procedures provided that those are acts consti-
tuting crimes against humanity: 

 “[...] whenever the alleged commission of crimes that constitute 
crimes against humanity is criminally prosecuted, these will have 
an imprescriptible condition, as it has been established by this 
Constitutional Court. In effect, the rule of non-applicability of 
crimes against humanity responds to the ius cogens norm; these 
are imprescriptible crimes whatever the date they were commit-
ted (Constitutional Court of Peru, 02071-2009-phc / tc, 2015: 10, 
stc 024-2010-autc, basis 42-69).” 

In case the facts constitute crimes against humanity, the statute of limita-
tions is not applicable: 

 “[...] this Court considers that the component of the order of the 
commencement of investigation regarding the prescription of 
the legal action should be duly reasoned in case it is concluded 
that this procedural situation does not apply. Having been suffi-
ciently justified as to why the court finds that there are reasonable 
grounds for believing that a crime against humanity is committed. 
For this reason, this component of the claim must be dismissed.” 
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 “[...] it is not possible to require reasonable degree of certainty 
or truthfulness from the court when issuing the order of the com-
mencement of investigation, which evidently includes the deter-
mination of whether the elements of crimes against humanity 
are imputed, all of which will constitute a matter of proof within 
the criminal process. For these reasons, the Constitutional Court, 
with the authority conferred to it by the Political Constitution of 
Peru, has resolved to: 1. Declare to be inadmissible the extreme 
of the demand questioning the Public Prosecutor’s accusation. 2. 
Declare the demand unfounded in the extreme with reference to 
the disputation of the order to open instruction and the prescrip-
tion of the penal action. (Constitutional Court of Peru, 02071-
2009-phc / tc, 2015: paragraph 21-22). 

Amnesty laws and their effects, including those 
related to trialed matters 

In the Santiago Martin Rivas case, the Constitutional Court determined 
that the amnesty laws cannot be in contravention of the internation-
al obligations derived from human rights treaties applicable for Peru, 
which contribute to the process of delimiting the area that constitution-
ally guarantees human rights (Constitutional Court of Peru, 679-2005-pa 
/ tc, 2007: paragraph 28). Both international human rights treaties and 
international jurisprudence on the subject allow for the determination of 
fundamental rights, such as the right to judicial protection of rights, as well 
as the right to the truth that can be violated by amnesty laws (Constitution-
al Court of Peru, 679-2005-pa / tc, 2007: paragraph 29). The Constitutional 
Court held that the human rights obligations of the state include an ab-
solute prohibition of international crimes such as genocide and crimes 
against humanity, which cannot be amnestied since they contradict ba-
sic standards regarding the protection of human beings (Constitutional 
Court of Peru, 679-2005-pa / tc, 2007: paragraph 30-31). After reviewing 
casuistry of the United Nations Human Rights Committee and jurispru-
dence of the Inter-American Court of Human Rights, the Constitutional 
Court concluded that there is a ban on applying amnesty laws in cases 
of international crimes (Constitutional Court of Peru, 679-2005-PA / TC, 
2007: paragraph 32-34).
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Based on what was decided by the Inter-American Court of Human 
Rights in the Barrios Altos case, the Constitutional Court proceeded with 
the examination of the compatibility of two Peruvian amnesty laws with 
international human rights law and the constitution (Constitutional Court 
of Peru, 679-2005-pa / tc, 2007: paragraph 35-42). The Constitutional 
Court concluded that the aforementioned amnesty laws do not have le-
gal effects and that therefore what the Inter-American Court of Human 
Rights has resolved has general effects. In this way, it not only refers to 
the facts related to the Barrios Altos case, “but includes cases in which 
its application prevented the prosecution and punishment of serious vi-
olations of rights recognized in the American Convention, such as the La 
Cantuta Case” (Constitutional Court of Peru, 679-2005-pa / tc, 2007: 43). 
Most importantly, the Constitutional Court stated that the interpretative 
ruling of the Inter-American Court of Human Rights in the Barrios Altos 
case, in which the general character of the declaration of invalidity was 
specified, did have binding effects since it was directly related to the 
final ruling of the Inter-American Court of Human Rights (Constitutional 
Court of Peru, 679-2005-pa / tc, 2007: 44-48). 

The Constitutional Court recalled that complying with the rulings of the 
Inter-American Court constitutes an obligation and a basic principle of 
international responsibility of the state (Constitutional Court of Peru, 
679-2005-pa / tc, 2007: paragraph 49). Thus, since the Peruvian amnesty 
laws lack legal effects, those who benefited from them cannot apply for 
the status of res judicata (Constitutional Court of Peru, 679-2005-pa / tc, 
2007: paragraph 50). In addition, the Constitutional Court stated that the 
legislative power of Congress cannot include the issuance of amnesty 
laws that would exonerate perpetrators from their culpability of crimes 
against humanity: 

 “[...] Such substitution, therefore, does not apply when it is 
proved that the criminal legislator, via exercising the competen-
cy to dictate laws of amnesty, intended to cover up the com-
mission of crimes against humanity, nor when such competency 
was used to “guarantee” impunity for serious human rights vi-
olations. These were the circumstances surrounding the appel-
lant and in which the criminal activities of the Colina Group took 
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place. This has been recognized by the Peruvian State through 
its designated agent for the La Cantuta case, heard before the 
Inter-American Court of Human Rights (Constitutional Court of 
Peru, 679-2005-pa / tc, 2007: paragraph 53).” 

Moreover, the Constitutional Court considered the fact that the Colina 
paramilitary group was involved in crimes against humanity during the 
Fujimori administration as a verifiable truth proven by the Inter-American 
Court of Human Rights, since under an integrative solution of jurispru-
dential construction the national courts must:

 “[…] recognize the legal validity of those facts that have been 
proposed, analyzed and tested before the international bodies 
for the protection of human rights, which does not exempt the 
national courts from the faculty and the duty of carrying out the 
corresponding judicial investigations since what is in question, 
ultimately, is to guarantee the full respect for human dignity and 
human rights, within the framework of the national and interna-
tional legal order of which Peru is a part (Constitutional Court of 
Peru, 679-2005-pa / tc, 2007: paragraph 56).”

The Constitutional Court previously stated that it observed a system-
atic plan to promote impunity for serious violations of human rights and 
crimes against humanity, especially the atrocities committed by the Para-
military Group Colina  (Constitutional Court of Peru, 679-2005-pa / tc, 
2007: paragraph 57). The Constitutional Court pointed out that although 
the Legislative Power can exercise the right to provide amnesties, which 
entails the effect of res judicata, this does not authorize it to include 
crimes against humanity within the amnesty laws whenever: “The legiti-
macy of the Constitution lies in the defense of the human person and in 
the respect of his dignity as the supreme goal of society and the state, 
according to Article 1 of the Constitution” (Constitutional Court of Peru, 
679-2005-pa / tc, 2007: paragraph 58) The legislative power cannot vio-
late constitutional principles and values such as justice, human dignity, 
truth and life, upon which the constituent power is based (Constitutional 
Court of Peru, 679-2005-pa / tc, 2007: paragraph 59). 
Thus, the Constitutional Court found that the laws of Peruvian amnesties are 
null and void, ab initio, and that they have no legal effect, which also entails 
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the annulment of legal resolutions issued to guarantee impunity of serious 
human rights violations perpetrated by members of the Colina Group (Con-
stitutional Court of Peru, 679-2005-pa / tc, 2007: 60). Consequently, such 
resolutions do not give rise to the establishment of res judicata because 
“there is no conformity with the objective order of values, with the con-
stitutional principles and with the fundamental rights that the Constitution 
enshrines” (Constitutional Court of Peru, 679-2005-pa / tc, 2007: 60). 

Role of the international community 
Fujimori’s crimes did not go unnoticed by the international community 
nor by the bodies responsible for verifying the State’s respect for hu-
man rights, such as the Inter-American Commission on Human Rights 
(iachr, 1999) and the Report of the Special Rapporteur on extrajudicial, 
arbitrary and summary executions (unhrc, 1993). These organizations de-
nounced the existence of a systematic and selective practice of enforced 
disappearances and extrajudicial executions, or at least its tolerance by 
agents of the Peruvian State as part of a fight against terrorism.  Amnesty 
International stated that these violations constitute crimes against hu-
manity under international law (ai, 2001). 

Amnesty laws were heavily criticized by international and regional hu-
man rights organizations for contravening the State’s obligation to inves-
tigate and to punish those responsible for violations of human rights, as 
well as granting impunity to the armed forces and all those responsible 
for civil matters (iachr, 1998). The Report of the Special Rapporteur on 
extrajudicial, arbitrary and summary executions had a similar tone, and 
the Report of the Chair of the Working Group on Enforced and Involun-
tary Disappearances of the United Nations was equally critical (National 
Coordinator of Human Rights in Peru, 1996). 

After the fall of the regime, the international community accompanied 
Peru in its democratic transition. Once the investigations for human 
rights violations began, the authorities (Congress, Judicial Branch and 
the Office of the Public Prosecutor) took into account the documentation 
on the Peruvian context and on specific cases that were submitted to them 
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during the years of terror produced by the network of bodies of universal 
and regional human rights protection, as well as the decisions taken and 
the legal system itself, particularly the one elaborated by the Inter-Amer-
ican Court of Human Rights. 

Obstacles in accessing justice and eradication  
of impunity 

After the fall of the Fujimori’s regime, several circumstances, such as 
democratic openness, testing of a new human rights policy, compliance 
with the final rulings of the Inter-American Court of Human Rights, the 
work of the trc, the strengthening of certain institutions of democracy 
and the weakness of the military corporation, lead to, and in some cases 
even encouraged the prosecution of human rights violations that oc-
curred between 1980 and 2000. 

Despite a set of difficulties, this process of justice significantly advanced 
in a short period of time, particularly with regard to the following as-
pects: the gradual configuration of a specialized justice system for hu-
man rights cases (the Office of the Public Prosecutor, Specialized Courts 
and National Criminal Court11); the number of ongoing investigations 
(the majority opened or reopened in Ayacucho) and of initiated criminal 
proceedings; the identification and prosecution of those responsible for 
committing crimes; the direct application of international human rights 
laws; the justified issuance of arrest warrants against the accused ones; 
the rejection of various exceptions deducted to prevent criminal prose-
cution; the imposition of the first condemnatory sentences; and a legal 
condemnation of any attempt of the exceptional military justice system 
to assume jurisdiction in these cases (the Supreme Court ruled on com-

11 Initially incorporated within the anti-corruption system and thought as a human rights 
criminal justice system, the Judiciary provided  a structure and created a judicial or-
ganization specialized in this matter. Judiciary’s decision to do so, which originally 
attempted to respond to a precise recommendation of the TRC and to the complex-
ity of investigations into human rights violations, was adopted without clarifying the 
prior design as it sought to address its urgency and need, therefore the structure of 
the system “was being assembled” on the way, involving advances and setbacks, 
overlaps between the organs, and no significant coordination with the Office of the 
Public Prosecutor. 
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peting claims of jurisdiction in favor of the Judicial authority and express-
ly delimited the offenses committed during the course of duty).12

Paradigmatic cases 
In this section two paradigmatic cases are examined in order to acknowl-
edge the importance of international and constitutional developments 
and how these helped move towards the criminal prosecution for seri-
ous human rights violations and breaches of international humanitarian 
law which constitute international crimes. These cases shed light on how 
these developments effectuated in cases that constitute crimes against 
humanity and war crimes, and whose perpetrators were both state and 
non-state agents. The cases in question involve the most responsible, i.e. 
the terrorist leadership of SL-PCP and former President Alberto Fujimori. 

Criminal prosecution of serious violations of 
international humanitarian law, terrorist acts and 

international crimes13 
In the proceedings against Abimael Guzmán and other heads of the ter-
rorist group sl-pcp (Constitutional Court of Peru, National Criminal Cham-
ber, 560-03, 2006), the National Criminal Court qualified the following 
crimes inter alia, for which the accused would be held criminally respon-
sible: (i) selective annihilations; (ii) sabotage and assault with explosives 
and other catastrophic means; (iii) attacks and ambushes on law enforce-
ment combined with sabotage; (iv) attacks on civilian police posts; and v) 
the massacre in Lucanamarca, in which peasant civilian population was 
exterminated. The penalties imposed on Abimael Guzmán and other 
terrorist leaders spanned from twenty-four years of sentence, involving 
deprivation of liberty, to life sentence for terrorist offenses. These sen-
tences were confirmed by the Second National Criminal Chamber of the 

12 Among others, the cases of the murder of Indalecio Pomatanta Albarran (2004), 
the disappearance of the authorities of Chuschi (2004), torture and death of Efraín 
Aponte Ortíz (2005) and the murder of Marcelino Vaencia Álvarez and Zacarías Pasca 
Mamaní (2005).

13 For further details see also Pérez-León (2010).
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Supreme Court of Justice (Supreme Court of Justice, Second Transitional 
Criminal Chamber, 5385-2006, 2007). 

In relation to the generality or systematic nature of the criminal acts of 
the pcp-sl, the following was considered by the Chamber, among other 
elements: “[the criminal acts of the pcp-slL sought] to generate impact in 
others and as a consequence of similar events (systematically perpetrat-
ed) to provoke a state of alarm and terror, as well as to influence the state 
apparatus according to its plans and previously set objectives” (Consti-
tutional Court of Peru, National Criminal Chamber, 560-03, 2006: 150). 

The Special Criminal Chamber emphasized that the purpose of this con-
demnation was to avoid impunity for crimes constituting serious viola-
tions of human rights and international humanitarian law in pursuit of 
justice and in accordance with the task of the Judiciary (Constitutional 
Court of Peru, National Criminal Chamber, 560-03, 2006: 61). Important-
ly, the Special Criminal Chamber emphasized that the mandatory rules 
derived from international humanitarian law oblige not only states but 
also involve individual criminal responsibility, since attacks against the 
civilian population are prohibited under international humanitarian law 
(Constitutional Court of Peru, National Criminal Chamber, 560-03, 2006: 
117). In particular, given the context of the internal armed conflict, em-
phasis was given to Article 3 common to all four Geneva Conventions, 
linking not only states but also non-state groups involved in hostilities 
(Constitutional Court of Peru, National Criminal Chamber, 560-03, 2006: 
119). The National Criminal Chamber also condemned the means used 
to conduct hostilities that caused devastation and annihilation of ob-
jects and civil population (Constitutional Court of Peru, National Criminal 
Chamber, 560-03, 2006: 132). The existence of armed conflicts or po-
litical objectives cannot justify the commission of war crimes, including 
terrorist attacks (Peru’s Constitutional Court, National Criminal Chamber, 
560-03, 2006: 61). 

The National Criminal Chamber properly recalled that internal armed 
conflicts are ruled by international humanitarian law. Inspired by the Con-
clusions of the Truth and Reconciliation Commission of Peru, the Cham-
ber concluded that the Peruvian armed conflict that occurred during the 
1980s and the 1990s was to be ruled by Article 3 common to the Gene-
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va Conventions, since the members of pcp-sl, particularly their leaders, 
did not comply with the universal and customary provisions of interna-
tional humanitarian law, systematically and voluntarily violated them or 
ordered their violation (Constitutional Court of Peru, National Criminal 
Chamber, 560-03, 2006: 117-118). The course of time does not limit the 
investigation and prosecution of war crimes as was demonstrated by 
the creation of international and hybrid criminal courts around the world 
even years after the commission of such atrocities (Constitutional Court 
of Peru, National Criminal Chamber, 560- 03, 2006: 61). Last but not least, 
the National Criminal Chamber stated that the existence of an internal 
armed conflict does not grant those involved in the armed conflict (in this 
case, the members of the pcp-sl) the rights or privileges of combatants, 
belligerents or prisoners of war; and the application of international law 
does not imply a repeal of domestic criminal law (Constitutional Court of 
Peru, National Criminal Chamber, 560-03, 2006: 120). 

Based on the analysis and classification of terrorist attacks perpetrated by 
sl-pcp as serious violations of international humanitarian law, the National 
Criminal Chamber emphatically stated that no armed conflict or political 
objective can justify terrorist acts, war crimes or crimes against humanity and 
that they must be investigated, tried and punished (Peru’s Constitutional 
Court, National Criminal Chamber, 560-03, 2006: 61, 117). Appropriately, 
the National Criminal Chamber noted that although Article 3 common to 
the Geneva Conventions does not use the term terrorism, it prohibits acts 
of terrorism and, moreover, Article 4.2 (d) of Additional Protocol II common 
to the Geneva Conventions prohibits terrorist acts (indiscriminate, relatively 
indiscriminate or selective) committed in internal armed conflicts (Constitu-
tional Court of Peru, National Criminal Chamber, 560-03, 2006: 119-120). 
The National Criminal Chamber, in an appropriate manner, examined the 
objective and subjective elements of the criminal type of terrorism and its 
application to the criminal actions of sl-pcp (Constitutional Court of Peru, 
National Criminal Chamber, 560-03, 2006: 130-133). 

Even though the analysis of the objective elements determined that the 
facts occurred were the attacks on life, health, safety, integrity and heri-
tage through means designed to cause distress and havoc, the analysis 
of the subjective elements identified them as provocation, creation or 
maintenance of the situation or state of distress among the civil popula-
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tion (Constitutional Court of Peru, National Criminal Chamber, 560-03, 
2006: 132-134). 

As to the legal asset affected by acts of terrorism, the National Criminal 
Court held that peace, which is considered a condition allowing the nor-
mal life of society, was disturbed (Constitutional Court of Peru, National 
Criminal Chamber, 560-03, 2006: 127 -128). 

The convicting sentence of the former  
president Alberto Fujimori for acts constituting 

crimes against humanity14

At the end of 2000, after the discovery of the systematical corruption of 
his government, the display of a “vladivideo” showing Vladimiro Monte-
sinos, the principal adviser of the president of Peru, succumbing to brib-
ery and his escape abroad, Alberto Fujimori left the office of President 
of the Republic. After these events, Japan granted him protection, rec-
ognized him as a Japanese national and did not respond to the Peruvian 
request for his extradition for the cases of “Barrios Altos and La Cantuta” 
and the “fifteen million” case. 

To general surprise, former President Alberto Fujimori left Japan and 
entered Chile in November 2005, despite the existence of red notice, an 
international arrest warrant against him, clearly contravening the internal 
domestic South law. 

On September 21, 2007, in response to a request from Peru,  the Second 
Criminal Chamber of the Supreme Court of Chile  approved Fujimori’s 
extradition for seven cases linked to the alleged commission of human 
rights violations and acts of corruption, particularly the Barrios Altos case 
and La Cantuta case, based on the existence of “well founded presump-
tions of liability”, and in some cases even referring to “sufficient ele-
ments of conviction”  (Gamarra-Herrera, 2005).

14 For more details see Pérez-Arroyo (2011).
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After a neat criminal proceeding, the Special Criminal Chamber of the 
Supreme Court sentenced former President Alberto Fujimori Fujimori to 
25 years of custodial sentence via the ruling of April 7, 2009 (Peru’s Su-
preme Court of Justice, Criminal Chamber Special, AV 19-2001, 2009). 
Due to the length of the sentence, emphasis was placed on those is-
sues that have proven to be of special value in the prosecution of state 
agents, especially those of the highest authority. 

In relation to the facts and acts related to the massacres of Barrios Altos 
and La Cantuta that constitute crimes against humanity, the Chamber 
considered that the deaths that occurred were planned in advance, 
which presupposes the existence of a preconceived plan (at least in its 
execution guidelines). A special intelligence unit was created to this 
end, which had the mission of eliminating the unions related or be-
longing to the political or military apparatus of pcp-sl, among its other 
objectives. The perpetrators acted in cold blood and with full determi-
nation assuming that they were eliminating terrorists, which led to the 
murder of 25 people. Advantage was taken of the specific spatiotem-
poral circumstances, as well as the unexpected character of the attack 
and defenselessness of the victims, all of which led to the conviction of 
Alberto Fujimori for qualified homicide: murder with treachery as ag-
gravating circumstance (Peru’s Supreme Court of Justice, Special Crim-
inal Chamber, AV 19-2001, 2009: paragraph 700-823). With respect 
to the victims of serious injuries (four victims), the Chamber applied 
the aggravating circumstance whenever it was called upon (Supreme 
Court of Justice of Peru, Special Criminal Chamber, AV 19-2001, 2009: 
paragraph 702-709).

The Chamber examined international legal sources that classify crimes 
against humanity, especially the Statute of the International Criminal 
Court, in order to qualify the killings and serious injuries as crimes against 
humanity. This analysis was carried out without ignoring the fact that the 
criminal type of crimes against humanity has not yet been incorporated 
into the respective Peruvian Penal Code despite its criminalization by 
customary and conventional norms, and therefore, the Criminal Chamber 
scrupulously respected the principle of legality (Peru’s Supreme Court of 
Justice, Special Criminal Chamber, AV 19-2001, 2009: paragraph 711). 
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In any case, the elements of the crimes against humanity that were con-
sidered by the Chamber correspond to Article 7 of the Statute of the 
International Criminal Court, which mentions the  crimes that occured 
in the course of a general (number of victims and/or scope of attack) or 
systematic attack (plan or planned policy) against the civilian popula-
tion and with respect to the subjective elements, and where the active 
subject was knowledgeable about the context in which the crimes were 
committed, that is to say, the active subject was aware of that fact that 
the criminal conduct corresponds to the aforementioned characteristics 
(Supreme Court of Peru, Special Criminal Chamber, AV 19-2001, 2009: 
paragraph 714-716). 

The Chamber determined the following regarding the specific circum-
stances of the case against Fujimori in terms of systematicity or general-
ity as constituent elements of crimes against humanity: 

 “717. [...] it is evident that the acts of murder and serious injury 
that are subject of the trial transcend their strictly individual or 
common scope by fully adjusting to assumptions that describe 
crimes against humanity. The murders and serious injuries of 
Barrios Altos and La Cantuta are also crimes against humanity, 
fundamentally because they were committed within the frame-
work of a state policy of selective but systematical elimination of 
suspected members of subversive groups. This policy was de-
signed, planned and controlled from the highest levels of state 
power and carried out by public agents – military intelligence 
troops – who used the military apparatus to do so; and affected 
a large number of defenseless part of the civilian population (Su-
preme Court of Justice of Peru, Special Criminal Chamber, AV 
19-2001, 2009: paragraph 717).”

The Chamber also stated that the term “murder”, as spelled out in the 
Statute of the International Criminal Tribunal for Rwanda (“to allow death 
or to cause death”) and its jurisprudence (International Criminal Tribunal 
for Rwanda, ictr-96-4-T, 1998: paragraph 598), is not identical with ar-
ticle 108 of the Peruvian Criminal Code criminalizing murder (Supreme 
Court of Justice of Peru, Special Criminal Chamber, AV 19-2001, 2009: 
paragraph 713).
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The Chamber identified three variants of attributing individual criminal 
responsibility consisting of  mediate authorship by control of the will in 
organized power apparatuses, namely: criminal responsibility by error, 
criminal responsibility by coercion and criminal responsibility by acting 
through another in an organized power apparatus (Supreme Court of 
Justice of Peru, Special Criminal Chamber, av 19-2001, 2009: paragraph 
718-722). The Chamber examined the foundations of doctrine of crimi-
nal responsibility by acting through other organized power apparatuses, 
formulated by the German jurist Claus Roxin, and applied national sen-
tences (including relapse against sl-pcp leaders) and other jurisdictions. 

When examining the constitutive elements of responsibility, the Cham-
ber took into account the existence of the organization, the assignment 
of roles and the fact that the power apparatuses acquire an autonomous 
functional life, often independent even from its own members (Supreme 
Court of Justice of Peru, Special Criminal Chamber, av 19-2001, 2009: 
paragraph 726). The Chamber considered that two objective elements 
are needed for classification of a command responsibility through the 
control of organized power apparatuses (Supreme Court of Justice of 
Peru, Special Criminal Chamber, av 19-2001, 2009: paragraph 729-736). 
The first objective element is the existence of the power of command, 
which would imply the capacity of a superior strategic level of the so-
called man behind who issues orders or assigns roles to the part of the 
organization that is under his subordination. This distinguishes two lev-
els: formal orders common to state organizations, and orders of material 
effectiveness, frequent in apparatuses of organized power structured as 
completely unrelated to the legal order since its creation. 

The second objective element consists in diverting from the law. This 
implies the operation of the entire apparatus outside the legal order. 
Thus, it has implicit illicit effects that are outside the law, as the state 
employs its superior strategic level in perpetrating international crimes. 
The Chamber identified the following two aspects in relation to the sub-
jective elements (Supreme Court of Justice of Peru, Special Criminal 
Chamber, av 19-2001, 2009: paragraph 737-740): on the one hand, the 
element of fungibility, which requires that the material or direct perpe-
trator can be exchanged or replaced by the higher level to execute the 
crime. Roxin illustrated this situation through the wheel, or changeable 
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or substitutable gear (direct perpetrator) in the power apparatus. On 
the other hand, there is the element of predisposition to execute the 
wrongful act. This is a psychological predisposition of the material author 
to carry out the order of committing a crime. Therefore, the internalized 
interest and the conviction of the direct author to perpetrate the crime is 
what ensures its occurrence. 

Importantly, the Chamber distinguishes between the two categories of 
the criminal responsibility of acting through another and the responsibil-
ity of the superior in international criminal law. The Chamber correctly 
states that the criminal responsibility of acting through another via the 
use of a power apparatus is a modality by commission and involves giv-
ing orders, while the responsibility of the superior is classified as the 
secondary one, as the modality by omission, where the superior fails in 
fulfilling his duty of prevention, supervision and punishment of crimes 
that may or have been committed by his subordinates. 

The Chamber concluded that former President Alberto Fujimori, as head of 
the National Defense System and supreme commander of the Armed Forc-
es, abused his position of command by establishing an organized apparatus 
of power on the basis of central units derived from the National Intelligence 
System. This included the commission of murder and serious crimes in Barri-
os Altos and La Cantuta as part of the anti-subversive struggle. These crimes 
were executed by the paramilitary group Colina, hierarchically subordinat-
ed within the apparatus of organized power under the control and will of 
ex-President Alberto Fujimori. Similar experiences in Latin America led the 
Criminal Chamber to classify this strategy as a “dirty war.” 

Given the complexity of the case, the Criminal Chamber made a number 
of considerations on evidentiary material. Some of these are mentioned 
as follows:

•	 The Chamber emphasized that the assessment of the evidence is 
governed by criteria of suitability and relevance (Supreme Court 
of Justice of Peru, Special Criminal Chamber, AV 19-2001, 2009: 
paragraph 57). 
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•	 Proof of testimony may be reproduced in the plenary for submis-
sion to contradiction (Supreme Court of Peru, Special Criminal 
Chamber, AV 19-2001, 2009: paragraph 72). 

•	 Newspaper articles can be an appropriate means to establish 
and provide certainty to the behaviors that are subject to indict-
ment (Supreme Court of Peru, Special Criminal Court, AV 19-
2001, 2009: paragraph 73). 

•	 Although the lack of uniformity in a set of statements of a witness 
does not contribute to a first admissible trial15, a retraction or 
change of version is admissible and the universe of testimonies 
and other evidentiary materials must be considered (Supreme 
Court of Peru, Special Criminal Chamber, av 19-2001, 2009: para-
graph 75). 

•	 The manuals of the Peruvian Army constituted evidence proving 
that the strategy present in the doctrine to face armed subver-
sion seeks the elimination of leaders of the armed organizations 
but loosens up the control mechanisms of respect for human 
rights, principles of the Constitutional State law and internation-
al humanitarian law (Supreme Court of Justice of Peru, Special 
Criminal Chamber, av 19-2001, 2009: paragraph 88, 91, 114). 

The existence of the so-called Plan Cipango,  which gave origin to the 
creation of the Colina Special Intelligence Detachment, was later prov-
en, (Supreme Court of Justice of Peru, Special Criminal Chamber, AV 
19-2001, 2009: paragraph 96), and the state’s legitimate and institution-
al support for this group was confirmed (Supreme Court of Justice of 
Peru, Special Criminal Chamber, av 19-2001, 2009: paragraph 98). The 
intrinsic value of the judgments issued by the Inter-American Court of 
Human Rights, particularly the judgments in the Barrios Altos cases, was 
recognized by the National Criminal Chamber. Regardless of the facts 
declared proven (Supreme Court of Justice of Peru, Special Criminal 
Chamber, av 19-2001, 2009: paragraph 105), the Chamber specified that 
the criminal legal relevance of those cases, as well as the application 
and interpretation of the applicable criminal provisions and, as the case 

15 “Juicio de atendibilidad” translated as “inadmissible trial”. The original refers to a 
procedural request that cannot be addressed if not considered serious [Translator’s 
Note].
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may be, the individualization of the sentence, conforms to the exclusive 
jurisdiction of the criminal court at which evidence is presented to deter-
mine the innocence or guilt of the accused (Supreme Court of Justice of 
Peru, Special Criminal Chamber, av 19-2001, 2009: paragraph 106). The 
Criminal Chamber concluded that the sentences of the Constitutional 
Court of Peru issued in proceedings of amparo16 or habeas corpus pe-
titions should be ruled by the same guidelines contemplated in relation 
to the sentences of the Inter-American Court (Supreme Court of Justice 
of Peru, Special Criminal Chamber, av 19-2001, 2009: paragraph 107). 

The Criminal Chamber found that the evidential of value of the Final 
Report of the Truth and Reconciliation Commission consists of contex-
tual facts, that is to say, the existence of numerous enforced disappear-
ances and arbitrary executions attributed to state agents and carried 
out as part of a systematic and generalized practice (Supreme Court of 
Justice of Peru, Special Criminal Chamber, av 19-2001, 2009: paragraph 
123). Finally, the Criminal Chamber concluded that the reports of the 
Inter-American Commission on Human Rights and of Amnesty Interna-
tional were important as they reflect the general human rights situation 
in the country (Supreme Court of Justice of Peru, Special Criminal Cham-
ber, av 19-2001, 2009: paragraph 131). 

Current situation 
Regrettably, the momentum of the judicial process began to diminish 
with the course of time and with the arrival of the APRA government, 
the strengthening of the armed forces, the State’s commitment to an 
anti-human rights policy (death penalty, questioning of the raids be-

The writ of amparo is a remedy for protection of constitutional rights, found in certain 
jurisdictions. In some legal systems, predominantly those of the Spanish-speaking 
world, the amparo legal remedy or action is an effective and inexpensive instrument 
for the protection of individual rights. Amparo, generally granted by a supreme or 
constitutional court, serves a dual protective purpose: it protects the citizen and his 
basic guarantees, and protects the constitution itself by ensuring that its principles 
are not violated by statutes or actions of the state that undermine the basic rights en-
shrined therein. It may be invoked by any person who believes that any of his rights, 
implicitly or explicitly protected by the constitution, another law (or by applicable in-
ternational treaties), is being violated.
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fore the Inter-American System, conservation of the military justice, the 
attack  on the Court of San José, the Final Report of the TRC and the 
National Human Rights Plan) and its criticism of investigation and devel-
opment processes. 

The process of justice became very slow and difficult in such institutional 
scenario, complimented by the lack of political support from the Exec-
utive Branch, the open opposition of the armed forces and the indiffer-
ence of the Congress, which never opened a discussion on the need 
of establishing a temporary specialized system to prosecute cases of 
crimes of the past, and therefore saw with relief the administrative pro-
visions adopted by the public prosecutor and the judiciary. In addition, 
the investigations and criminal prosecutions deal with facts that occurred 
several decades ago and with evidence, witnesses and survivors in areas 
located far from courthouses. 

Moreover, the process has been partial. For instance, there has been 
no further investigation into sexual violence that has taken place during 
the armed conflict. The inquiry into forced sterilizations is stagnant, the 
abuses committed against children and adolescents have not been in-
vestigated, and not a single case of violations of the rights of the LGBTI 
community has been initiated. No inquiry has been made into the par-
ticipation of civilians in these acts of state terrorism, and there is no in-
vestigation into the collaboration or criminal inaction of prosecutors and 
judges during the lead years, etc.
 
Despite the fact that the tools provided by international human rights 
law have been integrated into the definition of the conflict by the CTR, 
the Constitutional Court and the Inter-American Human Rights Court, 
they have been given minimum attention. The notion of “crimes against 
humanity” has been little used by the judiciary and it has practically not 
been taken into account.

Numerous investigations still remain in the queue file. More than 60% 
of the investigations in Ayacucho have been provisionally closed, and a 
large number of prosecutors and judges in charge of the criminal pros-
ecution of human rights violations have waved down the banners of the 
judiciary, failed to develop a strategy for collecting evidence and failed 
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to call into question the attitude of the military commanders who regu-
larly denied information that backs up the cases under study. 

All of this has resulted in the stagnation of various investigations in the field 
of human rights. The downplay of criminal proceedings has translated into 
a smaller number of cases presented before the specialized system and 
this has been used by the system itself to extend its powers into crimes of 
another nature, which terms nowadays occupy time of the National Criminal 
Chamber. The gradual but steady expansion of the powers assigned to the 
courts in charge of the cases for human rights violations, both at the level of 
known crimes and at the territorial level, has culminated in altering special-
ization and exclusivity. In spite of this, a small but important number of cases 
is currently under the legal process (Rivera-Paz & Florián-Vicente, 2015).17 

The time for justice seems to slip away. The sentences determined during 
the last years have been mainly those absolving the perpetrators of crimes. 
Few have been found guilty and not all serve an effective custodial sen-
tence. The definitive sentences have been diminishing year after year and 
there is a decline in the criteria invoked by the judiciary to resolve the cases, 
for instance, disqualifying the testimony given by the relatives of the victims 
“because of their own interest in the outcome of the proceedings”, and 
limiting the concept of authorship of the crime of enforced disappearance 
to those who have status of civil servant at the time of their trial.18

Lessons learned from trials of those responsible 
for serious human rights violations in Peru19

The following lessons can be mentioned: 

1. It is necessary to establish a specialized and dedicated system 
of investigation and prosecution for human rights violations that 
enjoys sufficient human and infrastructure resources and facilities 
in places where crimes of the past were perpetrated.

 
17 For more information see Rivera-Paz and Florián Vicente (2015).
18 For more information see Rivera-Paz (2010).
19 For more details see Gamarra-Herrera (2010).
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2. The judges of such specialized system must prioritize investiga-
tions and criminal proceedings of crimes of the past based on 
specific criteria, such as human rights violations, that would re-
spond to a criminal pattern in question, and that would investi-
gate crimes of the highest officials involved in the most serious 
crimes, criminal acts perpetrated in greater numbers, and  the 
affronts committed to the detriment of the most vulnerable sec-
tors (children and adolescents, women, indigenous peoples, lgb-
ti community), etc.

3. The Public Prosecutor’s Office must have a department or stra-
tegic litigation unit and monitoring center for crimes of the past.

4. Legislation adopted in such situation should promote standards 
of effective collaboration, denouncement or regret, seeking to 
achieve the manifestation of truth that would stimulate the per-
petrators of crimes to admit their responsibility, inform on the 
knowledge of the form and circumstances in which the crimes 
were perpetrated and individual contribution of each of the par-
ticipants in the criminal events, the title of the commands and the 
overall functioning of the criminal organization. 

5. The public defense of the victims must be orderly regulated to 
legally accompany survivors of human rights violations or their 
relatives under the patronage of their cause.

6. Judging human rights violations in a national criminal court 
proved feasible. Judgments for serious violations of human rights 
were carried out directly by a national court, without appeal to 
universal or international criminal jurisdiction. 

The judicial process against Alberto Fujimori was conducted by Peru-
vian judges with a long and distinguished career in legal and university 
studies and was developed according to the obligatory guidelines of the 
criminal law and the respective law of procedures. Finally, the judgement 
was delivered on the basis of a dogmatic criminal formula with a broad 
reception in the national jurisprudence.
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The panel of magistrates took into account international human rights 
treaties, and the most developed examples of criminal procedure – spe-
cifically, those of Germany and Spain – and as a result largely assumed 
and applied the jurisprudence of the international criminal courts. Thus, 
the Court applied the international standards in matters of due process 
and in the resolutions it issued. In the judgment itself it appeals to the 
jurisprudence of the international criminal courts and to those who ap-
plied universal jurisdiction. 

The actions and decisions taken by the organs and affiliated entities of 
the inter-American system for the protection of human rights, particu-
larly by the Inter-American Court of Human Rights, cleared the pathway 
followed by the members of the panel responsible for judging and con-
demning the former president Alberto Fujimori. 

Based on the existence of “well-founded presumptions of liability” –and 
in some cases even alluding to “sufficient elements of conviction” – the 
Second Criminal Chamber of the Supreme Court of Chile approved the 
extradition of former President Fujimori on September 21, 2007, which 
facilitated the trial in national courts. 

7. Trial for human rights violations in a national criminal court reaf-
firms the principle of equality before the law, since proceedings for 
human rights violations involve a strong affirmation of democratic 
and citizenship values, and a solid reaffirmation of the democratic 
principle of equality of all democratically approved laws common 
to all. This is extremely important in a country where the equality 
of all citizens before the law is still a goal to be achieved, and 
where the privileges, exceptions and exemptions from legal obli-
gations take place with frequency. Hence, judging a former pres-
ident accentuates the importance of the principle underlining the 
idea that in a democracy no one stands above the law.

8. Due process of law for human rights violations in a national crim-
inal court must meet the international fair trial standards. A trial 
must be conducted with scrupulous respect to the judicial guar-
antees of all accused. It must allow for the presentation, debate 
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and evaluation of the evidence provided in accordance with the 
rules that govern us; and only those acts or omissions that consti-
tute crimes defined in the penal code must be tried. The univer-
sal respect for the rights established by international standards in 
terms of fair trials elevates these processes to model status, with 
undeniable resonance and transcendence.

9. The process for human rights violations in a national criminal 
court must be public and transparent. The courts must make sure 
that the organization of the processes as well as their realization 
and their duration be transparent and public. The courts must 
ensure the principle of publicity at trial; allow direct access of 
the print media and national and foreign radio and television to 
the audience room; ensure direct access of the graphic reporters 
with the only limit of the seating capacity of the main room; mail 
the informative notes and photographs to the media at the end 
of each hearing session; refurbish a press room equipped with 
computers with Internet connection; and ensure access to live 
streaming of the trial. The public access to the courtroom, in par-
ticular to the relatives and friends of the accused, the relatives of 
the victims, and national and international observers and author-
ities, should also be facilitated.

On the day of the reading of the sentence, the court must make an ex-
tremely didactic statement that clearly and directly explains the reason-
ing behind the ruling without falling into legalisms or abstractions and 
explain how the conclusion was reached. 

10. A due process for human rights violations in a national criminal 
court should allow for the declassification of public information 
on the subject. If an express or office request is made, the courts 
must resolve the declassification of public information required 
for the clarification of the facts and, eventually, for the determi-
nation of criminal responsibility.

11. The process of human rights violations in a national criminal court 
must guarantee the rights of victims and their family members, 
as well as recognize their broad participation in the trial. In pro-
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ceedings, victims and their families must have the opportunity 
to accredit their lawyers who must be allowed a wide procedural 
intervention: submission of pleadings on the merits of the case 
and civil reparation (beyond the mere request for financial com-
pensation) of their own witnesses, their own experts (national 
and international) and their own documentary evidence; to inter-
rogate their witnesses, to cross-examine the witnesses presented 
by the accused, to intervene in the incidents and articulations 
generated throughout the trial, to discuss the evidence present-
ed and formulate the closing arguments. It should be pointed 
out that since 2006, with the gradual introduction and applica-
tion of the new Code of Criminal Procedure, there has been a 
gradual transition from a fundamentally inquisitorial process to a 
primarily accusatory and oral process.

12. The trial for human rights violations in a national criminal court 
should ensure broader citizen participation through reports on 
matters related to facts or matters of law related to third parties. 
The court must allow the intervention of third parties through the 
presentation of so-called reports on law. 

13. In parallel with the investigation and due process of the cases, a 
Law on the Search for Missing Persons must be passed, followed 
by exhumations for humanitarian reasons and the delivery of hu-
man remains. 
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